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Envestnet, Inc.
Condensed Consolidated Balance Sheets 
(in thousands, except share information)

(unaudited)
 

June 30, December 31,
2014 2013

Assets
Current assets:

Cash and cash equivalents $ 64,464 $ 49,942
Fees and other receivables, net 24,857 19,848
Deferred tax assets, net 3,705 2,462
Prepaid expenses and other current assets 6,660 7,155

Total current assets 99,686 79,407
      

Property and equipment, net 14,565 12,766
Internally developed software, net 6,394 5,740
Intangible assets, net 31,398 35,698
Goodwill 74,868 74,335
Deferred tax assets, net 8,367 8,367
Other non-current assets 5,110 4,929

Total assets $ 240,388 $ 221,242
      

Liabilities and Equity
Current liabilities:

Accrued expenses $ 33,683 $ 35,242
Accounts payable 6,728 5,528
Contingent consideration 6,000 6,008
Deferred revenue 6,566 6,245

Total current liabilities 52,977 53,023
      

Contingent consideration 11,389 11,297
Deferred revenue 3,017 1,148
Deferred rent 2,575 2,051
Lease incentive 4,146 3,547
Other non-current liabilities 2,548 2,404

Total liabilities 76,652 73,470
      

Commitments and contingencies
      

Equity:
Stockholders’ equity:
Preferred stock, par value $0.005, 50,000,000 shares authorized — —
Common stock, par value $0.005, 500,000,000 shares authorized; 45,942,152 and 45,628,814 shares issued as of

June 30, 2014 and December 31, 2013, respectively; 34,149,003 and 33,876,020 shares outstanding as of June 30,
2014 and December 31, 2013, respectively 230 228

Additional paid-in capital 202,729 192,341
Accumulated deficit (26,904 ) (33,617 )
Treasury stock at cost, 11,793,149 and 11,752,794 shares as of June 30, 2014 and December 31, 2013, respectively (12,875 ) (11,180 )

Total stockholders’ equity 163,180 147,772
Non-controlling interest 556 —

Total equity 163,736 147,772
Total liabilities and equity $ 240,388 $ 221,242

 
See accompanying notes to unaudited Condensed Consolidated Financial Statements.
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Envestnet, Inc.
Condensed Consolidated Statements of Operations 

(in thousands, except share and per share information)
(unaudited)

 
Three Months Ended Six Months Ended

June 30, June 30,
2014 2013 2014

 

2013
Revenues:

Assets under management or administration $ 70,727 $ 41,234 $ 137,808 $ 77,570
Licensing and professional services 14,102 10,398 25,560 20,687

Total revenues 84,829 51,632 163,368 98,257
          

Operating expenses:
Cost of revenues 37,955 19,638 72,392 36,446
Compensation and benefits 25,157 17,194 48,616 34,412
General and administration 12,936 9,962 25,086 18,855
Depreciation and amortization 4,615 3,081 9,037 6,199

Total operating expenses 80,663 49,875 155,131 95,912
          

Income from operations 4,166 1,757 8,237 2,345
Other income 1,839 186 1,920 191

Income before income tax provision 6,005 1,943 10,157 2,536
          

Income tax provision 2,355 825 3,639 877
          

Net income 3,650 1,118 6,518 1,659
          

Add: Net loss attributable to non-controlling interest 69 — 195 —
Net income attributable to Envestnet, Inc. $ 3,719 $ 1,118 $ 6,713 $ 1,659

          
Net income per share attributable to Envestnet, Inc.:

          
Basic $ 0.11 $ 0.03 $ 0.20 $ 0.05
          
Diluted $ 0.10 $ 0.03 $ 0.18 $ 0.05

          
Weighted average common shares outstanding:

Basic 34,547,277 32,661,196 34,332,759 32,518,943
          
Diluted 36,805,758 35,164,106 36,726,121 34,760,568

 
See accompanying notes to unaudited Condensed Consolidated Financial Statements.
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Envestnet, Inc.
Condensed Consolidated Statement of Equity 

(in thousands, except share information)
(unaudited)

 
 

Common Stock
 

Treasury Stock
 

Additional

 

Shares
 

Amount
 

Common
Shares

 

Amount
 

Paid-in
Capital

Accumulated
Deficit

Non-controlling
Interest Total Equity

                  
Balance, December 31, 2013 45,628,814 $ 228 (11,752,794) $ (11,180) $ 192,341 $ (33,617) $ — $ 147,772

                  
Exercise of stock options 190,961 2 — — 1,613 — — 1,615
Issuance of common stock - vesting of

restricted stock 122,377 — — — — — — —
Purchase of treasury stock for stock-

based minimum tax withholdings — — (40,355) (1,695) — — — (1,695)
Stock-based compensation — — — — 5,572 — 195 5,767
Excess tax benefits from stock-based

compensation expense — — — — 3,203 — — 3,203
Issuance of membership interest in

ERS, LLC
— — — — — — 556 556

Net income (loss) — — — — — 6,713 (195 ) 6,518
Balance, June 30, 2014 45,942,152 $ 230 (11,793,149) $ (12,875) $ 202,729 $ (26,904) $ 556 $ 163,736

 
See accompanying notes to unaudited Condensed Consolidated Financial Statements.
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Envestnet, Inc.
Condensed Consolidated Statements of Cash Flows 



(in thousands)
(unaudited)

 
Six Months Ended

June 30,
2014 2013

OPERATING ACTIVITIES:
Net income $ 6,518 $ 1,659
Adjustments to reconcile net income to net cash provided by operating activities:

Depreciation and amortization 9,037 6,199
Deferred rent and lease incentive 1,123 (48 )
Provision for doubtful accounts — 60
Deferred income taxes — (1,094 )
Stock-based compensation 5,767 4,266
Excess tax benefits from stock-based compensation (3,203 ) (1,047 )
Imputed interest expense 824 —
Fair market value adjustment on contingent consideration (460 ) —
Changes in operating assets and liabilities:

Fees and other receivables, net (5,009 ) (3,672 )
Prepaid expenses and other current assets 2,455 (672 )
Other non-current assets (1,136 ) (568 )
Accrued expenses (1,559 ) 3,490
Accounts payable 1,200 1,489
Deferred revenue 2,190 80
Other non-current liabilities 144 25

Net cash provided by operating activities 17,891 10,167
      
INVESTING ACTIVITIES:

Purchase of property and equipment (4,841 ) (1,638 )
Capitalization of internally developed software (1,651 ) (1,503 )

Net cash used in investing activities (6,492 ) (3,141 )
      
FINANCING ACTIVITIES:

Proceeds from exercise of warrants — 4
Proceeds from exercise of stock options 1,615 2,204
Issuance of restricted stock — 1
Purchase of treasury stock for stock-based minimum tax withholdings (1,695 ) (586 )
Excess tax benefits from stock-based compensation expense 3,203 1,047

Net cash provided by financing activities 3,123 2,670
      
INCREASE IN CASH AND CASH EQUIVALENTS 14,522 9,696
      
CASH AND CASH EQUIVALENTS, BEGINNING OF PERIOD 49,942 29,983
      
CASH AND CASH EQUIVALENTS, END OF PERIOD $ 64,464 $ 39,679
      
Supplemental disclosure of cash flow information - cash paid during the period for income taxes, net of refunds $ 18 $ 2,955
Supplemental disclosure of non-cash operating, investing and financing activities:

Settlement of contingent consideration liability upon issuance of ERS, LLC membership interest 158 —
 

See accompanying notes to unaudited Condensed Consolidated Financial Statements.
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Envestnet, Inc.
Notes to Unaudited Condensed Consolidated Financial Statements 

(in thousands, except share and per share amounts)
 

1.                       Organization and Description of Business
 

Envestnet, Inc. (“Envestnet”) and its subsidiaries (collectively, the “Company”) provide open-architecture wealth management services and technology to
independent financial advisors and financial institutions. These services and related technology are provided via Envestnet’s wealth management software, Envestnet | PMC ,
Envestnet | Tamarac™, Vantage Reporting Solution™ and Envestnet | WMS™.

 
Envestnet’s wealth management software is a platform of integrated, internet-based technology applications and related services that provide portfolio diagnostics,

proposal generation, investment model management, rebalancing and trading, portfolio performance reporting and monitoring solutions, billing, and back-office and middle-
office operations and administration.

 
The Company’s investment consulting group, Envestnet | PMC, provides investment manager due diligence and research, a full spectrum of investment offerings

supported by both proprietary and third-party research and manager selection, and overlay portfolio management services.
 
Envestnet | Tamarac provides leading portfolio accounting, rebalancing, trading, performance reporting and client relationship management software, principally to

high-end Registered Investment Advisors (“RIAs”).
 
Vantage Reporting Solution software aggregates and manages investment data, provides performance reporting and benchmarking, giving advisors an in-depth view

of clients’ various investments, empowering advisors to give holistic, personalized advice.
 
Envestnet | WMS offers financial institutions access to an integrated wealth platform, which helps construct and manage sophisticated portfolio solutions across an

entire account life cycle, particularly in the area of unified managed account trading. Envestnet | WMS’s Overlay Portfolio Management console helps wealth managers
efficiently build customized client portfolios that consider both proprietary and open-architecture investment solutions.

®



 
Through these platform and service offerings, the Company provides open-architecture support for a wide range of investment products (separately managed

accounts, multi-manager accounts, mutual funds, exchange-traded funds, stock baskets, alternative investments, and other fee-based investment solutions) from Envestnet |
PMC and other leading investment providers via multiple custodians, and also account administration and reporting services.

 
Envestnet operates four RIAs and a registered broker-dealer. The RIAs are registered with the Securities and Exchange Commission (“SEC”). The broker-dealer is

registered with the SEC, all 50 states and the District of Columbia and is a member of the Financial Industry Regulatory Authority (“FINRA”).
 

2.                       Basis of Presentation
 

The accompanying unaudited condensed consolidated financial statements of the Company as of June 30, 2014 and for the three and six months ended June 30, 2014
and 2013 have not been audited by an independent registered public accounting firm. These unaudited condensed consolidated financial statements have been prepared on the
same basis as our audited consolidated financial statements for the year ended December 31, 2013 and reflect all normal recurring adjustments which are, in the opinion of
management, necessary to present fairly the Company’s financial position as of June 30, 2014 and the results of operations, equity and cash flows for the periods presented
herein. The unaudited condensed consolidated balance sheet as of December 31, 2013 was derived from the Company’s audited financial statements for the year ended
December 31, 2013 but does not include all disclosures, including notes required by accounting principles generally accepted in the United States of America (“GAAP”). The
results of operations for the three and six months ended June 30, 2014 are not necessarily indicative of the operating results to be expected for other interim periods or for the
full fiscal year.

 
The unaudited condensed consolidated financial statements have been prepared pursuant to the rules and regulations of the SEC. Certain information and footnote

disclosures normally included in financial statements prepared in accordance with GAAP have been condensed or omitted pursuant to such rules and regulations. These
unaudited condensed consolidated financial statements should be read in conjunction with the audited consolidated financial statements and notes thereto included in the
Company’s Annual Report on Form 10-K for the year ended December 31, 2013, filed with the SEC on March 17, 2014.
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Envestnet, Inc.
Notes to Unaudited Condensed Consolidated Financial Statements

(in thousands, except share and per share amounts)
 

The preparation of these unaudited condensed consolidated financial statements requires management to make estimates and assumptions related to the reporting of
assets, liabilities, revenues and expenses and the disclosure of contingent assets and liabilities. Significant areas requiring the use of management estimates relate to estimating
uncollectible receivables, revenue recognition, costs capitalized for internally developed software, valuations and assumptions used for impairment testing of goodwill,
intangible and other long-lived assets, fair value of stock and stock options issued, fair value of contingent consideration, realization of deferred tax assets, uncertain tax
positions and assumptions used to allocate purchase prices in business combinations. Actual results could differ materially from these estimates under different assumptions or
conditions.

 
Other Income - On June 18, 2014, the Company reached an agreement with a vendor regarding the recovery of certain expenses the Company incurred in 2013.  Under

the terms of the agreement, the vendor agreed to pay the Company $1,825. The Company recognized a pre-tax gain of $1,825 resulting from the agreement, which is included
in “Other income” in the condensed consolidated statements of operations for the three and six months ended June 30, 2014.

 
Non-controlling Interest - Effective February 1, 2014, the Company formed Envestnet Retirement Solutions, LLC (“ERS, LLC”) with various third parties. ERS, LLC

offers advisory and technology enabled services to financial advisors and retirement plans. In exchange for a 64.5% ownership interest in ERS, LLC, the Company contributed
certain assets and has agreed to fund a certain amount of the operating expenses of ERS, LLC.

 
The allocation of gains and losses to the members of ERS, LLC is based on a hypothetical liquidation book value method in accordance with the ERS, LLC operating

agreement.  In the three and six months ended June 30, 2014, losses of $69 and $195, respectively, are reflected as non-controlling interest in the condensed consolidated
statements of operations.

 
Recent Accounting Pronouncements - On May 28, 2014, the FASB issued ASU No. 2014-09, Revenue from Contracts with Customers, which requires an entity to

recognize the amount of revenue to which it expects to be entitled for the transfer of promised goods or services to customers. The ASU will replace most existing revenue
recognition guidance in U.S. GAAP when it becomes effective. The new standard is effective for the Company on January 1, 2017. Early application is not permitted. The
standard permits the use of either the retrospective or cumulative effect transition method. The Company is evaluating the effect that ASU 2014-09 will have on its
consolidated financial statements and related disclosures. The Company has not yet selected a transition method nor has it determined the effect of the standard on its ongoing
financial reporting.

 
3.                       Business Acquisitions
 

Acquisition of Klein Decisions, Inc.
 
On May 20, 2014, ERS, LLC entered into a stock purchase agreement with Klein Decisions, Inc. (“Klein”). In accordance with the stock purchase agreement, ERS,

LLC acquired all of the outstanding shares of Klein for cash consideration of approximately $1,500, a promissory note in the amount of $1,500, and contingent consideration
with a minimum guaranteed amount of $1,175, to be paid over three years.  The promissory note is payable by ERS, LLC on July 31, 2014.  Klein develops dynamic decision
systems that incorporate investor preferences, goals, and priorities into the investment process.

 
On July 1, 2014, ERS, LLC completed the acquisition of Klein.  ERS, LLC is currently in the initial phase of gathering financial information and has not completed the

estimated fair values of the assets acquired and liabilities assumed.
 
On July 9, 2014, ERS, LLC accepted the subscription of former owners of Klein (the “Klein Parties”) to purchase an 11.7% ownership interest of ERS, LLC for

$1,500.  The Klein Parties have the right to require ERS, LLC to repurchase units issued pursuant to the subscription anytime between 18 and approximately 36 months after
July 1, 2014 for the amount of $1,500.  This purchase obligation is guaranteed by the Company.

 
After taking into account the subscription of the Klein Parties, the Company’s ownership interest in ERS, LLC is 57%.
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Envestnet, Inc.
Notes to Unaudited Condensed Consolidated Financial Statements



(in thousands, except share and per share amounts)
 

Agreement to Acquire Placemark Holdings, Inc.
 
On June 30, 2014, Envestnet, Inc. (“Envestnet”) entered into an acquisition agreement and plan of merger (which was amended and restated on August 11, 2014, the

“Agreement”) with Placemark Holdings, Inc., a Delaware corporation (“Placemark”), and certain of its shareholders pursuant to which Envestnet will acquire Placemark (the
“Acquisition”). Placemark develops Unified Managed Account (“UMA”) programs and other portfolio management outsourcing solutions, including patented portfolio
overlay and tax optimization services, for banks, full-service broker-dealers and RIA firms.

 
Under the terms of the Agreement, Envestnet has agreed to pay an aggregate of $66,000 in cash upon closing of the Acquisition, subject to certain post-closing

adjustments. Envestnet expects to fund the Acquisition with available cash and borrowings under its credit agreement (see Note 15).
 
The Acquisition is subject to customary closing conditions, including certain customer consents, and is expected to be completed during the second half of 2014.
 

Acquisition of Wealth Management Solutions
 
On July 1, 2013, the Company acquired the Wealth Management Solutions (“WMS”) division of Prudential Investments LLC. In accordance with the purchase

agreement, the Company acquired substantially all of the assets and assumed certain liabilities of WMS for total consideration of $24,730. WMS is a provider of technology
solutions that enables financial services firms to develop and enhance their wealth management offerings.

 
The consideration in the acquisition was as follows:
 
Cash consideration $ 8,992
Contingent consideration 15,738

$ 24,730
 
In connection with the acquisition of WMS, the Company is required to pay Prudential Investments LLC contingent consideration of up to a total of $23,000 in cash,

based upon meeting certain performance targets. The Company recorded a liability as of the date of acquisition of $15,738, which represented the estimated fair value of
contingent consideration on the date of acquisition and is considered a Level 3 fair value measurement as described in Note 8.

 
The estimated fair value of contingent consideration as of June 30, 2014 was $17,389. This amount is the present value of an undiscounted liability of $19,137, applying

a discount rate of 10%. Payments will be made at the end of three twelve month closing periods. The future undiscounted payments are anticipated to be $6,000 on August 15,
2014, $6,437 on August 15, 2015 and $6,700 on August 15, 2016. The final future payments may be greater or lower than these amounts, based upon the attainment of
performance targets. Changes to the estimated fair value of the contingent consideration are recognized in earnings of the Company.

 
For the three and six months ended June 30, 2014, the Company recognized imputed interest expense on contingent consideration of $412 and $824, respectively. 

During the three months ended June 30, 2014, the Company recorded a fair value adjustment to decrease the contingent consideration liability by $460 which is included in
general and administration expense in the condensed consolidated statement of operations.

 
Pro forma results for Envestnet, Inc. giving effect to the WMS acquisition
 
The following pro forma financial information presents the combined results of operations of Envestnet and WMS, acquired on July 1, 2013, for the three and six

months ended June 30, 2013. The pro forma financial information presents the results as if the acquisition had occurred as of the beginning of 2013.
 
The unaudited pro forma results presented include amortization charges for acquired intangible assets, imputed interest expense, stock-based compensation expense and

the related tax effect on the aforementioned items.
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Envestnet, Inc.
Notes to Unaudited Condensed Consolidated Financial Statements

(in thousands, except share and per share amounts)
 

Pro forma financial information for the three and six months ended June 30, 2013 is presented for informational purposes and is not indicative of the results of
operations that would have been achieved if the acquisition had taken place as of the beginning of 2013.
 

Three Months Ended Six Months Ended
      
Revenues $ 68,247 $ 130,705
Net loss (6,677 ) (11,276 )
Net loss per share:

Basic (0.21 ) (0.35 )
Diluted (0.21 ) (0.35 )

 
4.                       Property and Equipment
 

 

June 30, December 31,
Estimated Useful Life 2014 2013

        
Cost:

Office furniture and fixtures 5-7 years $ 4,921 $ 4,266
Computer equipment and software 3 years 29,743 26,910
Other office equipment 5 years 598 598
Leasehold improvements Shorter of the lease term or useful life of

the asset 9,652 8,299
44,914 40,073

Less accumulated depreciation and amortization (30,349 ) (27,307 )
Property and equipment, net $ 14,565 $ 12,766

 
Depreciation and amortization expense was as follows:



 
Three Months Ended Six Months Ended

June 30, June 30,
2014 2013 2014

 

2013
          

Depreciation and amortization expense $ 1,553 $ 1,095 $ 3,042 $ 2,218
 
5.                      Internally Developed Software
 

Internally developed software consists of the following:
 

 

June 30, December 31,
Estimated Useful Life 2014 2013

        
Internally developed software 5 years $ 18,025 $ 16,374
Less accumulated amortization (11,631 ) (10,634 )
Internally developed software, net $ 6,394 $ 5,740
 

Amortization expense was as follows:
 

Three Months Ended Six Months Ended
June 30, June 30,

2014 2013 2014
 

2013
          

Amortization expense $ 508 $ 418 $ 997 $ 829
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Envestnet, Inc.
Notes to Unaudited Condensed Consolidated Financial Statements

(in thousands, except share and per share amounts)
 

6.                                      Intangible Assets
 

Intangible assets consist of the following:
 

 

June 30, 2014 December 31, 2013
 

Gross
 

Net Gross
   

Net
 

Carrying Accumulated Carrying Carrying
 

Accumulated
 

Carrying
Useful Life Amount Amortization Amount Amount

 

Amortization
 

Amount
                
Customer lists 4 - 12 years $ 42,403 $ (17,665) $ 24,738 $ 42,103 $ (14,593) $ 27,510
Proprietary technologies 1.5 - 8 years 9,978 (4,482) 5,496 9,580 (2,792) 6,788
Trade names 5 years 2,090 (926) 1,164 2,090 (690) 1,400
Total intangible assets $ 54,471 $ (23,073) $ 31,398 $ 53,773 $ (18,075) $ 35,698

 
Amortization expense was as follows:
 

Three Months Ended Six Months Ended
June 30, June 30,

2014 2013 2014
 

2013
          

Amortization expense $ 2,554 $ 1,568 $ 4,998 $ 3,152
 

7.                                      Other Non-Current Assets
 

Other non-current assets consist of the following:
 

June 30,
 

December 31,
2014

 

2013
      
Investment in private company $ 1,250 $ 1,250
Deposits:

Lease 1,784 1,751
Other 436 286

Other 1,640 1,642
$ 5,110 $ 4,929

 
8.                       Fair Value Measurements
 

Financial assets and liabilities recorded at fair value in the condensed consolidated balance sheets are categorized based upon a fair value hierarchy established by
GAAP, which prioritizes the inputs used to measure fair value into the following levels:
 
   

Level 1: Inputs based on quoted market prices in active markets for identical assets or liabilities at the measurement date.
   

Level 2: Quoted prices for similar assets or liabilities in active markets; quoted prices for identical or similar assets and liabilities in markets that are not
active; or inputs that are observable and can be corroborated by observable market data.

   
Level 3: Inputs reflect management’s best estimates and assumptions of what market participants would use in pricing the asset or liability at the

measurement date. The inputs are unobservable in the market and significant to the valuation of the instruments.
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Envestnet, Inc.
Notes to Unaudited Condensed Consolidated Financial Statements

(in thousands, except share and per share amounts)
 
The Company periodically invests excess cash in money-market funds not insured by the Federal Deposit Insurance Corporation. The Company believes that the

investments in money market funds are on deposit with creditworthy financial institutions and that the funds are highly liquid. The fair values of the Company’s investments in
money market funds are based on the daily quoted market prices of the net asset value of the various money market funds. These money market funds are considered Level 1
assets, totaled approximately $44,829 and $32,358 as of June 30, 2014 and December 31, 2013, respectively, and are included in cash and cash equivalents in the condensed
consolidated balance sheets.

 
The fair value of the contingent consideration liability related to the WMS acquisition on July 1, 2013 was estimated using a discounted cash flow method with

significant inputs that are not observable in the market and thus represents a Level 3 fair value measurement as defined in the FASB’s Accounting Standards Codification
(ASC) 820, Fair Value Measurements and Disclosures. The significant inputs in the Level 3 measurement not supported by market activity included our assessments of
expected future cash flows related to our acquisition of WMS during the subsequent three years from the date of acquisition, appropriately discounted considering the
uncertainties associated with the obligation, and calculated in accordance with the terms of the agreement.

 
The Company utilized a discounted cash flow method with expected future performance of WMS, and its ability to meet the target performance objectives as the main

driver of the valuation, to arrive at the fair value of the contingent consideration. The Company will continue to reassess the fair value of the contingent consideration at each
reporting date until settlement.  Changes to the estimated fair value of the contingent consideration will be recognized in earnings of the Company.

 
The table below sets forth a summary of changes in the fair value of the Company’s Level 3 liability for the six months ended June 30, 2014:

 
Fair Value of
Contingent

Consideration
Liability

    
Balance at December 31, 2013 $ 17,305

    
Settlement of contingent consideration liability (158 )
Measurement period adjustment (122 )
Fair market value adjustment (460 )
Imputed interest 824

Balance at June 30, 2014 $ 17,389
 

The Company assesses the categorization of assets and liabilities by level at each measurement date, and transfers between levels are recognized on the actual date
of the event or change in circumstances that caused the transfer, in accordance with the Company’s accounting policy regarding the recognition of transfers between levels of
the fair value hierarchy. There were no transfers between Levels 1, 2 and 3 during the six months ended June 30, 2014.
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Envestnet, Inc.
Notes to Unaudited Condensed Consolidated Financial Statements

(in thousands, except share and per share amounts)
 

9.                       Accrued Expenses
 

Accrued expenses consist of the following:
 

June 30, December 31,
2014 2013

      
Accrued investment manager fees $ 22,398 $ 19,310
Accrued compensation and related taxes 9,181 12,125
Accrued professional services 500 694
Accrued restructuring charges — 551
Other accrued expenses 1,604 2,562

$ 33,683 $ 35,242
 
10.                Income Taxes
 

The following table includes the Company’s income before income tax provision, income tax provision and effective tax rate:
 

Three Months Ended Six Months Ended
June 30, June 30,

2014 2013 2014
 

2013
          
Income before income tax provision $ 6,005 $ 1,943 $ 10,157 $ 2,536
Income tax provision 2,355 825 3,639 877
Effective tax rate 39.2 % 42.5 % 35.8 % 34.6 %

 
The Company’s effective tax rate in the three months ended June 30, 2014, was lower than the effective tax rate in the three months ended June 30, 2013, primarily due

to a decrease in permanent items and a change in the tax rate expected to apply to taxable income. The Company’s effective tax rate in the six months ended June 30, 2014,
was higher than the effective tax rate in the six months ended June 30, 2013, due to a benefit recorded in 2013 resulting from a change in the tax rate expected to apply to
taxable income.



 
The liability for unrecognized tax benefits reported in other non-current liabilities was $2,426 and $2,693 at June 30, 2014 and December 31, 2013, respectively. At

June 30, 2014, the amount of unrecognized tax benefits that would benefit the Company’s effective tax rate, if recognized, was $1,673. At this time, the Company estimates it
is reasonably possible that the liability for unrecognized tax benefits will decrease by as much as $200 in the next twelve months due to the completion of reviews by tax
authorities, the voluntary filing of certain state income taxes and the expiration of certain statutes of limitations.

 
The Company recognizes potential interest and penalties related to unrecognized tax benefits in income tax expense. The Company had accrued interest and penalties of

$562 and $636 as of June 30, 2014 and December 31, 2013, respectively.
 
The Company files a consolidated federal income tax return and separate tax returns with various states. Additionally, foreign subsidiaries of the Company file tax

returns in foreign jurisdictions. The Company’s tax returns for the calendar years ended December 31, 2013, 2012, 2011 and 2010 remain open to examination by the Internal
Revenue Service in their entirety. With respect to state taxing jurisdictions, the Company’s tax returns for the calendar years ended December 31, 2013, 2012, 2011, 2010 and
2009 remain open to examination by various state revenue services.

 
The Company’s Indian subsidiary is currently under examination by the India Tax Authority for the fiscal years ended March 31, 2009, 2011 and 2012. Based on the

outcome of examinations of our subsidiary or the result of the expiration of statutes of limitations it is reasonably possible that the related unrecognized tax benefits could
change from those recorded in the consolidated balance sheet. It is possible that one or more of these audits may be finalized within the next twelve months.
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Envestnet, Inc.
Notes to Unaudited Condensed Consolidated Financial Statements

(in thousands, except share and per share amounts)
 

11.                 Stock-Based Compensation
 

The Company has stock options and restricted stock outstanding under the 2004 Stock Incentive Plan (the “2004 Plan”), the 2010 Long-Term Incentive Plan (the “2010
Plan”) and the Envestnet, Inc. Management Incentive Plan for Envestnet | Tamarac Management Employees (the “2012 Plan”). As of June 30, 2014, the maximum number of
stock options and restricted stock available for future issuance under the Company’s plans is 921,799.

 
Employee stock-based compensation expense under the Company’s plans was as follows:
 

Three Months Ended Six Months Ended
June 30, June 30,

2014 2013 2014
 

2013
          

Employee stock-based compensation expense $ 3,199 $ 1,960 $ 5,767 $ 4,266
Tax effect on employee stock-based compensation expense (1,280 ) (832 ) (2,307 ) (1,475)
Net effect on income $ 1,919 $ 1,128 $ 3,460 $ 2,791
 

Stock Options
 

The following weighted average assumptions were used to value stock options granted during the periods indicated:
 

Three Months Ended Six Months Ended
June 30, June 30,

2014 2013 2014
 

2013
          

Grant date fair value of stock options $ — $ — $ 16.81 $ 6.11
Volatility — — 38.7 % 40.4 %
Risk-free interest rate — — 1.8 % 1.0 %
Dividend yield — — 0.0 % 0.0 %
Expected term (in years) — — 6.0 6.0

 
The following table summarizes stock option activity under the Company’s plans:
 

Options

Weighted-
Average

Exercise Price

Weighted-
Average

Remaining
Contractual
Life (Years)

 

Aggregate
Intrinsic Value

          
Outstanding as of December 31, 2013 4,637,471 $ 9.04
Granted 155,753 41.84
Exercised (95,609 ) 8.77
Forfeited (4,150 ) 9.00
Outstanding as of March 31, 2014 4,693,465 10.13 5.3 $ 141,293
Granted —
Exercised (95,352 ) 8.14
Forfeited (3,300 ) 7.80
Outstanding as of June 30, 2014 4,594,813 10.17 5.0 $ 178,031
Options exercisable 3,748,286 8.73 4.5 $ 150,653
 

Exercise prices of stock options outstanding as of June 30, 2014 range from $0.11 to $41.84. At June 30, 2014, there was $3,633 of unrecognized compensation expense
related to unvested stock options, which the Company expects to recognize over a weighted-average period of 2.3 years.
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Envestnet, Inc.
Notes to Unaudited Condensed Consolidated Financial Statements

(in thousands, except share and per share amounts)
 

Restricted Stock
 
Periodically, the Company grants restricted stock awards to employees that vest one-third on each of the first three anniversaries of the grant date. The following is a

summary of the activity for unvested restricted stock awards granted under the Company’s plans:
 

 

Weighted-
 

Average Grant
Number of Date Fair Value

Shares per Share
      

Balance at December 31, 2013 901,551 $ 16.50
Granted 240,626 41.83
Vested (116,706 ) 14.22
Forfeited (10,324 ) 26.94
Balance at March 31, 2014 1,015,147 22.69
Granted — —
Vested (5,671 ) 24.60
Forfeited (4,312 ) 29.79
Balance at June 30, 2014 1,005,164 22.65

 
At June 30, 2014, there was $11,178 of unrecognized compensation expense related to unvested restricted stock awards, which the Company expects to recognize over

a weighted-average period of 2.4 years. At June 30, 2014, there was an additional $4,240 of potential unrecognized stock compensation expense related to unvested restricted
stock granted under the 2012 Plan that vests based upon Tamarac meeting certain performance conditions and then a subsequent two-year service condition, which the
Company expects to recognize, if earned, over the remaining estimated vesting period of 0.75 to 2.75 years.

 
12.                 Earnings Per Share
 

Basic net income per share attributable to Envestnet, Inc. is computed by dividing net income available to common stockholders by the weighted average number of
shares of common stock outstanding for the period. For the calculation of diluted earnings per share attributable to Envestnet, Inc., the basic weighted average number of
shares is increased by the dilutive effect of stock options, common warrants and restricted stock using the treasury-stock method.
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Envestnet, Inc.
Notes to Unaudited Condensed Consolidated Financial Statements

(in thousands, except share and per share amounts)
 

The following table provides a reconciliation of the numerators and denominators used in computing basic and diluted net income per share attributable to
Envestnet, Inc.:
 

Three Months Ended Six Months Ended
June 30, June 30,

2014 2013 2014
 

2013
          
Net income attributable to Envestnet, Inc. $ 3,719 $ 1,118 $ 6,713 $ 1,659
          
Basic number of weighted-average shares outstanding 34,547,277 32,661,196 34,332,759 32,518,943
Effect of dilutive shares:

Options to purchase common stock 2,166,237 1,805,969 2,198,089 1,605,065
Common warrants — 609,489 — 523,020
Unvested restricted stock 92,244 87,452 195,273 113,540

Diluted number of weighted-average shares outstanding 36,805,758 35,164,106 36,726,121 34,760,568
          
Net income per share attribuatable to Envestnet, Inc.:

Basic $ 0.11 $ 0.03 $ 0.20 $ 0.05
          

Diluted $ 0.10 $ 0.03 $ 0.18 $ 0.05
 

Common share equivalents for securities that were anti-dilutive and therefore excluded from the computation of diluted net income per share attributable to
Envestnet, Inc. were as follows:
 

Three Months Ended Six Months Ended
June 30, June 30,

2014 2013 2014
 

2013
          

Options to purchase common stock 155,753 — 155,753 —
Unvested restricted stock — 348,139 — 348,139
 
13.                 Major Customers
 

One customer accounted for more than 10% of the Company’s total revenues:
 

Three Months Ended
 

Six Months Ended
June 30,

 

June 30,
2014 2013

 

2014
 

2013
          

Fidelity 19 % 23 % 19 % 22 %



 
14.                               Commitments and Contingencies
 

The Company is involved in litigation arising in the ordinary course of its business. The Company does not believe that the outcome of any of the current litigation,
individually or in the aggregate, would, if determined adversely to it, have a material adverse effect on the Company’s results of operations, financial condition, cash flows or
business.

 
The Company includes various types of indemnification and guarantee clauses in certain arrangements. These indemnifications and guarantees may include, but are not

limited to, infringement claims related to intellectual property, direct or consequential damages and guarantees to certain service providers and service level requirements with
certain customers. The type and amount of any potential indemnification or guarantee varies substantially based on the nature of each arrangement. The Company has
experienced no previous claims and cannot determine the maximum amount of potential future payments, if any, related to such indemnification and guarantee provisions.
The Company believes that it is unlikely it will have to make material payments under these arrangements and therefore has not recorded a contingent liability in the
condensed consolidated balance sheets.
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Envestnet, Inc.
Notes to Unaudited Condensed Consolidated Financial Statements

(in thousands, except share and per share amounts)
 

15.                               Credit Agreement
 

On June 19, 2014, Envestnet and certain of its subsidiaries entered into a credit agreement (the “Credit Agreement”) with a group of banks (the “Banks”), for which
Bank of Montreal is acting as administrative agent, pursuant to which the Banks agreed to provide an unsecured revolving credit facility of $70,000 with a sublimit for the
issuance of letters of credit of $5,000. Subject to certain conditions, Envestnet has the right to increase the facility by up to $25,000. The Credit Agreement is scheduled to
terminate on June 19, 2017, at which time any aggregate principal amount of borrowings outstanding becomes payable in full. Any borrowings made under the Credit
Agreement will accrue interest at rates between 1.25 percent and 1.75 percent above LIBOR based on the Company’s total leverage ratio. There is also a commitment fee
equal to 0.25 percent per annum on the daily unused portion of the facility.

 
The Credit Agreement contains customary conditions, representations and warranties, affirmative and negative covenants and events of default. The covenants

include certain financial covenants requiring Envestnet to maintain compliance with a maximum senior leverage ratio, a maximum total leverage ratio, a minimum interest
coverage ratio and minimum adjusted EBITDA, and provisions that limit the ability of Envestnet and its subsidiaries to incur debt, make investments, sell assets, create liens,
engage in transactions with affiliates, engage in mergers and acquisitions, pay dividends and other restricted payments, grant negative pledges and change their business
activities. Upon the occurrence of certain financial or economic events, significant corporate events, or certain other events constituting an event of default under the Credit
Agreement, all borrowings outstanding may be declared immediately due and payable and all commitments under the agreement may be terminated. The Company had no
borrowings under the Credit Agreement at June 30, 2014. The Company was in compliance with all covenants of the Credit Agreement as of June 30, 2014.
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Item 2.                   Management’s Discussion and Analysis of Financial Condition and Results of Operations 
 

Unless otherwise indicated, the terms “Envestnet,” the “Company,” “we,” “us” and “our” refer to Envestnet, Inc. and its subsidiaries.
 
Unless otherwise indicated, all amounts are in thousands, except share and per share information, financial advisors and investor accounts.
 

Forward-Looking Statements 
 

This quarterly report on Form 10-Q contains forward-looking statements regarding future events and our future results within the meaning of the Private Securities
Litigation Reform Act of 1995. These forward-looking statements include, in particular, statements about our plans, strategies and prospects under the heading
“Management’s Discussion and Analysis of Financial Condition and Results of Operations.” These statements are based on our current expectations and projections about
future events and are identified by terminology such as “anticipate,” “believe,” “continue,” “could,” “estimate,” “expect,” “expected,” “intend,” “will,” “may,” or
“should” or the negative of those terms or variations of such words, and similar expressions are intended to identify such forward-looking statements. In addition, any
statements that refer to projections of our future financial performance, our anticipated growth and trends in our business and other characteristics of future events or
circumstances are forward-looking statements. Forward-looking statements may include, among others, statements relating to:

 
·                       difficulty in sustaining rapid revenue growth, which may place significant demands on the Company’s administrative, operational and financial resources;
 
·                       fluctuations in the Company’s revenue;
 
·                       the concentration of nearly all of the Company’s revenues from the delivery of investment solutions and services to clients in the financial advisory industry;
 
·                       the impact of market and economic conditions on the Company’s revenues;
 
·                       the Company’s reliance on a limited number of clients for a material portion of its revenue;
 
·                       the renegotiation of fee percentages or termination of the Company’s services by its clients;
 
·                       the Company’s ability to identify potential acquisition candidates, complete acquisitions and successfully integrate acquired companies;
 
·                       compliance failures;
 
·                  regulatory actions against the Company;
 
·                  the failure to protect the Company’s intellectual property rights;
 
·                  the Company’s inability to successfully execute the conversion of its clients’ assets from their technology platform to the Company’s technology platform in a

timely and accurate manner;



 
·                  general economic conditions, political and regulatory conditions, and
 
·                  management’s response to these factors.
 
In addition, there may be other factors of which we are presently unaware or that we currently deem immaterial that could cause our actual results to be materially

different from the results referenced in the forward-looking statements. All forward-looking statements contained in this quarterly report are qualified in their entirety by this
cautionary statement. Forward-looking statements speak only as of the date they are made, and we do not intend to update or otherwise revise the forward-looking statements
to reflect events or circumstances after the date of this quarterly report or to reflect the occurrence of unanticipated events. If we do update one or more forward-looking
statements, no inference should be made that we will make additional updates with respect to those or other forward-looking statements.
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Although we believe that our plans, intentions and expectations are reasonable, we may not achieve our plans, intentions or expectations.
 
These forward-looking statements involve risks and uncertainties. Important factors that could cause actual results to differ materially from the forward-looking

statements we make in this quarterly report are set forth in Part I under “Risk Factors” in our 2013 Form 10-K; accordingly, investors should not place undue reliance upon
our forward-looking statements. We undertake no obligation to update any of the forward-looking statements after the date of this report to conform those statements to reflect
the occurrence of unanticipated events, except as required by applicable law.

 
You should read this quarterly report on Form 10-Q and our 2013 Form 10-K completely and with the understanding that our actual future results, levels of activity,

performance and achievements may be different from what we expect and that these differences may be material. We qualify all of our forward-looking statements by these
cautionary statements.

 
The following discussion and analysis should also be read along with our condensed consolidated financial statements and the related notes included elsewhere in this

quarterly report and the consolidated financial statements and related notes included in our 2013 Form 10-K. Except for the historical information contained herein, this
discussion contains forward-looking statements that involve risks and uncertainties. Actual results could differ materially from those discussed below.

 
Overview 

 
We are a leading provider of unified wealth management software and services to financial advisors and institutions. By integrating a wide range of investment

solutions and services, our technology platforms provides financial advisors with the flexibility to address their clients’ needs. As of June 30, 2014, approximately 33,500
advisors used our technology platforms, supporting approximately $622 billion of assets in approximately 2.5 million investor accounts.

 
Envestnet empowers financial advisors to deliver fee-based advice to their clients. We work with both Independent Registered Investment Advisors (“RIAs”), as well

as advisors associated with financial institutions such as broker-dealers and banks. The services we offer and market to financial advisors address the advisors’ ability to grow
their practice as well as to operate more efficiently—the Envestnet platforms span the various elements of the wealth management process, from the initial meeting an advisor
has with a prospective client to the ongoing day-to-day operations of managing an advisory practice.

 
Our centrally-hosted technology platforms, which we refer to as having “open architecture” because of their flexibility, provide financial advisors with access to a

series of integrated services to help them better serve their clients. These services include risk assessment and selection of investment strategies and solutions, asset allocation
models, research and due diligence, portfolio construction, proposal generation and paperwork preparation, model management and account rebalancing, account monitoring,
customized fee billing, overlay services covering asset allocation, tax management and socially responsible investing, aggregated multi-custodian performance reporting and
communication tools, as well as access to a wide range of leading third-party asset custodians.

 
We offer these solutions principally through the following product and services suites:
 
·                       Envestnet’s wealth management software empowers advisors to better manage client outcomes and strengthen their practice. Our software unifies the applications

and services advisors use to manage their practice and advise their clients, including financial planning; capital markets assumptions; asset allocation guidance;
research and due diligence on investment managers and funds; portfolio management, trading and rebalancing; multi-custodial, aggregated performance
reporting; and billing calculation and administration.

·                       Envestnet | PMC, our Portfolio Management Consultants group primarily engages in consulting services aimed at providing financial advisors with additional
support in addressing their clients’ needs, as well as the creation of proprietary investment solutions and products. Envestnet | PMC’s investment solutions and
products include managed account and multi-manager portfolios, mutual fund portfolios and Exchange Traded Fund (“ETF”) portfolios. Envestnet | PMC also
offers Prima Premium Research, comprising institutional-quality research and due diligence on investment managers, mutual funds, ETFs and liquid alternatives
funds.

·                       Envestnet | Tamarac provides leading portfolio accounting, rebalancing, trading, performance reporting and client relationship management software, principally
to high-end RIAs.

·                       Vantage Reporting Solution software aggregates and manages investment data, provides performance reporting and benchmarking, giving advisors an in-depth
view of clients’ various investments, empowering advisors to give holistic, personalized advice and consulting.
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·                       Envestnet | WMS offers financial institutions access to an integrated wealth platform, which helps construct and manage sophisticated portfolio solutions across
an entire account life cycle, particularly in the area of unified managed account trading. Envestnet | WMS’s Overlay Portfolio Management console helps wealth
managers efficiently build customized client portfolios that consider both proprietary and open-architecture investment solutions.

 
Operational Highlights
 

Revenues from assets under management (“AUM”) or assets under administration (“AUA”) or collectively (“AUM/A”) increased 72% from $41,234 in the three
months ended June 30, 2013 to $70,727 in the three months ended June 30, 2014. Total revenues, which include licensing and professional service fees, increased 64% from
$51,632 in the three months ended June 30, 2013 to $84,829 in the three months ended June 30, 2014.

 
Revenues from assets under management (“AUM”) or assets under administration (“AUA”) or collectively (“AUM/A”) increased 78% from $77,570 in the six months

ended June 30, 2013 to $137,808 in the six months ended June 30, 2014. Total revenues, which include licensing and professional service fees, increased 66% from $98,257
in the six months ended June 30, 2013 to $163,368 in the six months ended June 30, 2014.

 



The increase in total revenues was a result of the positive effects of new account growth and positive net flows of AUM or AUA, as well as an increase in revenues
related to the WMS acquisition. Net income attributable to Envestnet, Inc. for the three months ended June 30, 2014 was $3,719, or $0.10 per diluted share, compared to
$1,118, or $0.03 per diluted share for the three months ended June 30, 2013. Net income attributable to Envestnet, Inc. for the six months ended June 30, 2014 was $6,713, or
$0.18 per diluted share, compared to $1,659, or $0.05 per diluted share for the six months ended June 30, 2013.

 
Adjusted revenues for the three months ended June 30, 2014 was $84,829, an increase of 64% from $51,655 in the prior year period. Adjusted EBITDA for the three

months ended June 30, 2014 was $12,828, an increase of 38% from $9,305 in the prior year period. Adjusted net income for the three months ended June 30, 2014 was
$6,616, or $0.18 per diluted share, compared to adjusted net income of $4,513, or $0.13 per diluted share in the prior year period.

 
Adjusted revenues for the six months ended June 30, 2014 was $163,368, an increase of 66% from $98,417 in the prior year period. Adjusted EBITDA for the six

months ended June 30, 2014 was $24,599, an increase of 40% from $17,513 in the prior year period. Adjusted net income for the six months ended June 30, 2014 was
$12,917, or $0.35 per diluted share, compared to adjusted net income of $8,584, or $0.25 per diluted share in the prior year period.

 
Adjusted revenues, adjusted EBITDA, adjusted net income and adjusted net income per share are non-GAAP financial measures. See “Non-GAAP Financial

Measures” for a discussion of non-GAAP measures and a reconciliation of such measures to the most directly comparable GAAP measures.
 

Recent Events
 

Non-controlling Interest
 
Effective February 1, 2014, Envestnet formed Envestnet Retirement Solutions, LLC (“ERS, LLC”) with various third parties. ERS, LLC offers advisory and technology

enabled services to financial advisors and retirement plans. In exchange for a 64.5% ownership interest in ERS, LLC, Envestnet contributed certain assets and has agreed to
fund a certain amount of the operating expenses of ERS, LLC.

 
Acquisition of Klein Decisions, Inc.
 
On May 20, 2014, ERS, LLC entered into a stock purchase agreement with Klein Decisions, Inc. (“Klein”). In accordance with the stock purchase agreement, ERS,

LLC acquired all of the outstanding shares of Klein for cash consideration of approximately $1,500, a promissory note in the amount of $1,500, and contingent consideration
with a minimum guaranteed amount of $1,175, to be paid over three years.  The promissory note is payable by ERS, LLC on July 31, 2014.  Klein develops dynamic decision
systems that incorporate investor preferences, goals, and priorities into the investment process.

 
On July 1, 2014, ERS, LLC completed the acquisition of Klein.  ERS, LLC is currently in the initial phase of gathering financial information and has not completed the

estimated fair values of the assets acquired and liabilities assumed.
 
On July 9, 2014, ERS, LLC accepted the subscription of former owners of Klein (the “Klein Parties”) to repurchase an 11.7% ownership interest of ERS, LLC for

$1,500.  The Klein Parties have the right to require ERS, LLC to purchase units issued pursuant to
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the subscription anytime between 18 and approximately 36 months after July 1, 2014 for the amount of $1,500.  This purchase obligation is guaranteed by Envestnet.
 
After taking into account the subscription of the Klein Parties, Envestnet’s ownership interest in ERS, LLC is 57%.
 
Agreement to Acquire Placemark Holdings, Inc.
 
On June 30, 2014, Envestnet, Inc. (“Envestnet”) entered into an acquisition agreement and plan of merger (which was amended and restated on August 11, 2014, the

“Agreement”) with Placemark Holdings, Inc., a Delaware corporation (“Placemark”), and certain of its shareholders pursuant to which Envestnet will acquire Placemark (the
“Acquisition”). Placemark develops Unified Managed Account (“UMA”) programs and other portfolio management outsourcing solutions, including patented portfolio
overlay and tax optimization services, for banks, full-service broker-dealers and RIA firms.

 
Under the terms of the Agreement, Envestnet has agreed to pay an aggregate of $66,000 in cash upon closing of the Acquisition, subject to certain post-closing

adjustments. Envestnet expects to fund the Acquisition with available cash and borrowings under its credit agreement (see Note 15 to the notes to the condensed consolidated
financial statements).

 
The Acquisition is subject to customary closing conditions, including certain customer consents, and is expected to be completed during the second half of 2014.
 

Credit Agreement
 

On June 19, 2014, Envestnet and certain of its subsidiaries entered into a credit agreement (the “Credit Agreement”) with a group of banks (the “Banks”), for which
Bank of Montreal is acting as administrative agent, pursuant to which the Banks agreed to provide an unsecured revolving credit facility of $70,000 with a sublimit for the
issuance of letters of credit of $5,000. Subject to certain conditions, Envestnet has the right to increase the facility by up to $25,000. The Credit Agreement is scheduled to
terminate on June 19, 2017, at which time any aggregate principal amount of borrowings outstanding becomes payable in full. Any borrowings made under the Credit
Agreement will accrue interest at rates between 1.25 percent and 1.75 percent above LIBOR based on Envestnet’s total leverage ratio. There is also a commitment fee equal to
0.25 percent per annum on the daily unused portion of the facility.

 
The Credit Agreement contains customary conditions, representations and warranties, affirmative and negative covenants and events of default. The covenants

include certain financial covenants requiring Envestnet to maintain compliance with a maximum senior leverage ratio, a maximum total leverage ratio, a minimum interest
coverage ratio and minimum adjusted EBITDA, and provisions that limit the ability of Envestnet and its subsidiaries to incur debt, make investments, sell assets, create liens,
engage in transactions with affiliates, engage in mergers and acquisitions, pay dividends and other restricted payments, grant negative pledges and change their business
activities. Upon the occurrence of certain financial or economic events, significant corporate events, or certain other events constituting an event of default under the Credit
Agreement, all borrowings outstanding may be declared immediately due and payable and all commitments under the agreement may be terminated. The Company had no
borrowings under the Credit Agreement at June 30, 2014. Envestnet was in compliance with all covenants of the Credit Agreement as of June 30, 2014.

 
Key Operating Metrics
 

The following table provides information regarding the amount of assets utilizing our platforms, financial advisors and investor accounts in the periods indicated.
 
AUM/A metrics in the table below, include WMS, which added approximately $25 billion in assets, 86,000 investor accounts and 3,100 advisors as of July 1, 2013.
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As of
June 30, September 30, December 31, March 31, June 30,

2013 2013 2013 2014 2014
(in millions, except accounts and advisors)

Platform Assets
Assets Under Management (AUM) $ 38,705 $ 41,932 $ 45,706 $ 49,383 $ 53,063
Assets Under Administration (AUA) 85,601 118,228 132,215 146,748 156,723

Subtotal AUM/A 124,306 160,160 177,921 196,131 209,786
Licensing 302,604 326,567 358,919 376,341 412,141

Total Platform Assets $ 426,910 $ 486,727 $ 536,840 $ 572,472 $ 621,927
            

Platform Accounts
AUM 190,883 200,648 211,039 226,452 239,367
AUA 357,283 456,461 524,806 566,139 596,886

Subtotal AUM/A 548,166 657,109 735,845 792,591 836,253
Licensing 1,365,773 1,425,102 1,508,254 1,559,188 1,659,313

Total Platform Accounts 1,913,939 2,082,211 2,244,099 2,351,779 2,495,566
            

Advisors
AUM/A 18,154 21,759 22,838 24,369 24,945
Licensing 7,261 7,511 7,794 8,025 8,583

Total Advisors 25,415 29,270 30,632 32,394 33,528
 

The following table provides information regarding the degree to which gross sales, redemptions, net flows and changes in the market values of assets contributed to
changes in AUM or AUA in the periods indicated.
 

Asset Rollforward - Three Months Ended June 30, 2014

As of 3/31/14
Gross
Sales Redemptions Net Flows

 

Market Impact
 

As of 6/30/14
(in millions except accounts)

Assets under Management (AUM) $ 49,383 $ 4,949 $ (2,789) $ 2,161 $ 1,520 $ 53,063
Assets under Administration (AUA) 146,748 13,581 (8,485) 5,095 4,879 156,723

Total AUM/A $ 196,131 $ 18,530 $ (11,274) $ 7,256 $ 6,399 $ 209,786
Fee-Based Accounts 792,591 75,442 (31,780) 43,662 836,253

 
Gross sales for the three months ended June 30, 2014 included $2.0 billion in new client conversions included in the above AUM/A gross sales figures, and an

additional $19.3 billion of conversions in Licensing.
 

Asset Rollforward - Six Months Ended June 30, 2014

As of 12/31/13
Gross
Sales Redemptions Net Flows

 

Market Impact
 

As of 6/30/14
(in millions except accounts)

Assets under Management (AUM) $ 45,706 $ 11,105 $ (5,698) $ 5,407 $ 1,950 $ 53,063
Assets under Administration (AUA) 132,215 33,470 (15,618) 17,852 6,656 156,723

Total AUM/A $ 177,921 $ 44,575 $ (21,316) $ 23,259 $ 8,606 $ 209,786
Fee-Based Accounts 735,845 160,332 (59,924) 100,408 836,253

 
Gross sales for the six months ended June 30, 2014 included $10.4 billion in new client conversions included in the above AUM/A gross sales figures, and an

additional $24.4 billion of conversions in Licensing.
 

The mix of AUM and AUA was as follows for the periods indicated:
 

June 30, September 30, December 31, March 31,
 

June 30,
2013 2013 2013 2014

 

2014
Assets under management (AUM) 31% 31% 26% 25% 25%
Assets under administration (AUA) 69% 69% 74% 75% 75%

100% 100% 100% 100% 100%
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Results of Operations 
 
Three months ended June 30, 2014 compared to three months ended June 30, 2013

 
Three Months Ended June 30,

 

Increase (Decrease)
2014 2013

 

Amount
 

%
 

(in thousands)
   

Revenues:
Assets under management or administration $ 70,727 $ 41,234 $ 29,493 72 %
Licensing and professional services 14,102 10,398 3,704 36 %

Total revenues 84,829 51,632 33,197 64 %
          
Operating expenses:

Cost of revenues 37,955 19,638 18,317 93 %

Compensation and benefits 25,157 17,194 7,963 46 %
General and administration 12,936 9,962 2,974 30 %
Depreciation and amortization 4,615 3,081 1,534 50 %



Total operating expenses 80,663 49,875 30,788 62 %
Income from operations 4,166 1,757 2,409 137 %

Other income 1,839 186 1,653 *
Income before income tax provision 6,005 1,943 4,062 209 %

Income tax provision 2,355 825 1,530 185 %
Net income 3,650 1,118 2,532 226 %

Add: Net loss attributable to non-controlling interest 69 — 69 *
Net income attributable to Envestnet, Inc. $ 3,719 $ 1,118 $ 2,601 233 %

 

*Not meaningful.
 

Revenues
 

Total revenues increased 64% from $51,632 in the three months ended June 30, 2013 to $84,829 in the three months ended June 30, 2014. The increase was primarily
due to an increase in revenues from AUM or AUA of $29,493. Revenues from AUM/A were 83% and 80% of total revenues in the three months ended June 30, 2014 and
2013, respectively.

 
Assets under management or administration
 

Revenues earned from AUM or AUA increased 72% from $41,234 in the three months ended June 30, 2013 to $70,727 in the three months ended June 30, 2014. The
increase was primarily due to an increase in asset values applicable to our quarterly billing cycle in 2014, relative to the corresponding period in 2013. In the second quarter of
2014, revenues were positively affected by new account growth and positive net flows of AUM or AUA during 2013 and the first quarter of 2014, as well as an increase in
revenues related to the WMS acquisition.

 
The number of financial advisors with AUM or AUA on our technology platforms increased from 18,154 as of June 30, 2013 to 24,945 as of June 30, 2014 and the

number of AUM or AUA investor accounts increased from approximately 548,000 as of June 30, 2013 to approximately 836,000 as of June 30, 2014.
 

Licensing and professional services
 

Licensing and professional services revenues increased 36% from $10,398 in the three months ended June 30, 2013 to $14,102 in the three months ended June 30, 2014,
primarily due to an increase in licensing revenue of $2,700 and other revenue of $1,630 related to our annual Advisor Summit, offset by a decrease in professional services
revenue of $626.
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Cost of revenues
 

Cost of revenues increased 93% from $19,638 in the three months ended June 30, 2013 to $37,955 in the three months ended June 30, 2014, primarily due to a
corresponding increase in revenues from AUM or AUA, an increase related to the additional cost attributable to WMS revenues which have a higher cost profile than our non-
WMS business, and costs incurred related to the Advisor Summit of $1,647. As a percentage of total revenues, cost of revenues increased from 38% in the three months ended
June 30, 2013 to 45% in the three months ended June 30, 2014.

 
Compensation and benefits
 

Compensation and benefits increased 46% from $17,194 in the three months ended June 30, 2013 to $25,157 in the three months ended June 30, 2014, primarily due to
an increase in salaries, stock-based compensation and incentive compensation of $7,656 related to an increase in headcount, primarily a result of an increase in headcount
associated with the WMS acquisition.  As a percentage of total revenues, compensation and benefits decreased from 33% in the three months ended June 30, 2013 to 30% in
the three months ended June 30, 2014.

 
General and administration
 

General and administration expenses increased 30% from $9,962 in the three months ended June 30, 2013 to $12,936 in the three months ended June 30, 2014,
primarily due to increases in professional and legal fees of $1,405, website and systems development costs of $1,052, occupancy costs of $843, communication, research and
data services expenses of $348, and travel and entertainment expenses of $392, offset by a decrease in transaction related expenses of $144.  As a percentage of total
revenues, general and administration expenses decreased from 19% in the three months ended June 30, 2013 to 18% in the three months ended June 30, 2014.

 
Depreciation and amortization
 

Depreciation and amortization expense increased 50% from $3,081 in the three months ended June 30, 2013 to $4,615 in the three months ended June 30, 2014,
primarily due to an increase in intangible asset amortization of $986 as a result of the WMS acquisition. As a percentage of total revenues, depreciation and amortization
expense decreased from 6% in the three months ended June 30, 2013 to 5% in the three months ended June 30, 2014.

 
Other income
 

Other income increased by $1,653 primarily as a result of an agreement reached with a vendor regarding the recovery of certain expenses totaling $1,825, which we
incurred in 2013.

 
Income tax provision

 
Three Months Ended June 30,

2014
 

2013
(in thousands)

Income tax provision $ 2,355 $ 825
Effective tax rate 39.2 % 42.5 %
 

For the three months ended June 30, 2014, our effective tax rate differs from the statutory rate primarily due to the effect of state taxes, permanent differences and
foreign tax expense. For the three months ended June 30, 2013, our effective tax rate differs from the statutory rate primarily due to the effect of state taxes and permanent
differences including non-deductible transaction costs.
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Six months ended June 30, 2014 compared to six months ended June 30, 2013
 

Six Months Ended June 30,
 

Increase (Decrease)
2014 2013

 

Amount
 

%
 

(in thousands)
   

Revenues:
Assets under management or administration $ 137,808 $ 77,570 $ 60,238 78 %
Licensing and professional services 25,560 20,687 4,873 24 %

Total revenues 163,368 98,257 65,111 66 %
          

Operating expenses:
Cost of revenues 72,392 36,446 35,946 99 %
Compensation and benefits 48,616 34,412 14,204 41 %
General and administration 25,086 18,855 6,231 33 %
Depreciation and amortization 9,037 6,199 2,838 46 %

Total operating expenses 155,131 95,912 59,219 62 %
Income from operations 8,237 2,345 5,892 251 %

Other income 1,920 191 1,729 *
Income before income tax provision 10,157 2,536 7,621 301 %

Income tax provision 3,639 877 2,762 315 %
Net income 6,518 1,659 4,859 293 %

Add: Net loss attributable to non-controlling interest 195 — 195 *
Net income attributable to Envestnet, Inc. $ 6,713 $ 1,659 $ 5,054 305 %

 

*Not meaningful.
 

Revenues
 

Total revenues increased 66% from $98,257 in the six months ended June 30, 2013 to $163,368 in the six months ended June 30, 2014. The increase was primarily due
to an increase in revenues from AUM or AUA of $60,238. Revenues from AUM/A were 84% and 79% of total revenues in the six months ended June 30, 2014 and 2013,
respectively.

 
Assets under management or administration
 

Revenues earned from AUM or AUA increased 78% from $77,570 in the six months ended June 30, 2013 to $137,808 in the six months ended June 30, 2014. The
increase was primarily due to an increase in asset values applicable to our quarterly billing cycle in 2014, relative to the corresponding period in 2013. In 2014, revenues were
positively affected by new account growth and positive net flows of AUM or AUA during 2013 and the first quarter of 2014, as well as an increase in revenues related to the
WMS acquisition.

 
The number of financial advisors with AUM or AUA on our technology platforms increased from 18,154 as of June 30, 2013 to 24,945 as of June 30, 2014 and the

number of AUM or AUA investor accounts increased from approximately 548,000 as of June 30, 2013 to approximately 836,000 as of June 30, 2014.
 

Licensing and professional services
 

Licensing and professional services revenues increased 24% from $20,687 in the six months ended June 30, 2013 to $25,560 in the six months ended June 30, 2014,
primarily due to an increase in licensing revenue of $4,686 and other revenue of $1,630 related to our annual Advisor Summit, offset by a decrease in professional services
revenue of $1,443.
 

Cost of revenues
 

Cost of revenues increased 99% from $36,446 in the six months ended June 30, 2013 to $72,392 in the six months ended June 30, 2014, primarily due to a
corresponding increase in revenues from AUM or AUA, an increase related to the additional cost attributable to WMS revenues which have a higher cost profile than our non-
WMS business, and costs incurred related to the Advisor
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Summit of $1,647.  As a percentage of total revenues, cost of revenues increased from 37% in the six months ended June 30, 2013 to 44% in the six months ended June 30,
2014.

 
Compensation and benefits
 

Compensation and benefits increased 41% from $34,412 in the six months ended June 30, 2013 to $48,616 in the six months ended June 30, 2014, primarily due to an
increase in salaries, stock-based compensation and incentive compensation of $12,653 related to an increase in headcount, primarily a result of an increase in headcount
associated with the WMS acquisition.  As a percentage of total revenues, compensation and benefits decreased from 35% in the six months ended June 30, 2013 to 30% in the
six months ended June 30, 2014.

 
General and administration
 

General and administration expenses increased 33% from $18,885 in the six months ended June 30, 2013 to $25,086 in the six months ended June 30, 2014, primarily
due to increases in professional and legal fees of $3,065, website and systems development costs of $1,899, occupancy costs of $1,524, communication, research and data
services expenses of $840, and travel and entertainment expenses of $728, offset by a decrease in transaction related expenses of $401.  As a percentage of total revenues,
general and administration expenses decreased from 19% in the six months ended June 30, 2013 to 15% in the six months ended June 30, 2014.

 
Depreciation and amortization



 
Depreciation and amortization expense increased 46% from $6,199 in the six months ended June 30, 2013 to $9,037 in the six months ended June 30, 2014, primarily

due to an increase in intangible asset amortization of $1,845 as a result of the WMS acquisition. As a percentage of total revenues, depreciation and amortization expense was
6% in the six months ended June 30, 2013 and 2014.

 
Other income
 

Other income increased by $1,729 primarily as a result of an agreement reached with a vendor regarding the recovery of certain expenses totaling $1,825, which we
incurred in 2013.

 
Income tax provision
 

Six Months Ended June 30,
2014

 

2013
(in thousands)

Income tax provision $ 3,639 $ 877
Effective tax rate 35.8 % 34.6 %
 

For the six months ended June 30, 2014, our effective tax rate differs from the statutory rate primarily due to the effect of permanent differences and the recognition of
previously unrecognized tax benefits. For the six months June 30, 2013, our effective tax rate differs from the statutory rate primarily due to the effect of state taxes,
permanent differences, the recognition of previously unrecognized tax benefits, and a change in the tax rate expected to apply to taxable income when deferred income taxes
are realized.

 
Non-GAAP Financial Measures
 

Three Months Ended Six Months Ended
June 30, June 30,

2014 2013 2014
 

2013
(in thousands) (in thousands)

Adjusted revenues $ 84,829 $ 51,655 $ 163,368 $ 98,417
Adjusted EBITDA 12,828 9,305 24,599 17,513
Adjusted net income 6,616 4,513 12,917 8,584
Adjusted net income per share 0.18 0.13 0.35 0.25

 
“Adjusted revenues” excludes the effect of purchase accounting on the fair value of acquired deferred revenue. Under GAAP, we record at fair value the acquired

deferred revenue for contracts in effect at the time the entities were acquired. Consequently,
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revenue related to acquired entities for periods subsequent to the acquisition does not reflect the full amount of revenue that would have been recorded by these entities had
they remained stand-alone entities.

 
“Adjusted EBITDA” represents net income before deferred revenue fair value adjustment, interest income, imputed interest expense on contingent consideration, fair

market value adjustment on contingent consideration, income tax provision, depreciation and amortization, non-cash compensation expense, restructuring charges and
transaction costs, re-audit related expenses, severance, litigation-related expense and pre-tax loss attributable to non-controlling interest.

 
“Adjusted net income” represents net income before deferred revenue fair value adjustment, imputed interest expense on contingent consideration, fair market value

adjustment on contingent consideration, non-cash compensation expense, restructuring charges and transaction costs, re-audit related expenses, severance, amortization of
acquired intangibles, litigation-related expense and net loss attributable to non-controlling interest. Reconciling items are tax-effected using the income tax rates in effect on
the applicable date.

 
“Adjusted net income per share” represents adjusted net income divided by the diluted number of weighted-average shares outstanding.
 

Our Board of Directors and our management use adjusted revenues, adjusted EBITDA, adjusted net income and adjusted net income per share:
 
·                  As measures of operating performance;
 
·                  For planning purposes, including the preparation of annual budgets;
 
·                  To allocate resources to enhance the financial performance of our business;
 
·                  To evaluate the effectiveness of our business strategies; and
 
Our Compensation Committee, Board of Directors and our management may also consider adjusted EBITDA, among other factors, when determining management’s

incentive compensation.
 
We also present adjusted revenues, adjusted EBITDA, adjusted net income and adjusted net income per share as supplemental performance measures because we

believe that they provide our Board of Directors, management and investors with additional information to assess our performance. Adjusted revenues provide comparisons
from period to period by excluding the effect of purchase accounting on the fair value of acquired deferred revenue. Adjusted EBITDA provides comparisons from period to
period by excluding potential differences caused by variations in the age and book depreciation of fixed assets affecting relative depreciation expense and amortization of
internally developed software, amortization of acquired intangible assets, litigation-related expense, severance, gain on investments, and changes in interest expense and
interest income that are influenced by capital structure decisions and capital market conditions. Our management also believes it is useful to exclude non-cash stock-based
compensation expense from adjusted EBITDA and adjusted net income because non-cash equity grants made at a certain price and point in time do not necessarily reflect
how our business is performing at any particular time.

 
We believe adjusted revenues, adjusted EBITDA, adjusted net income and adjusted net income per share are useful to investors in evaluating our operating

performance because securities analysts use adjusted revenues, adjusted EBITDA, adjusted net income and adjusted net income per share as supplemental measures to
evaluate the overall performance of companies, and we anticipate that our investor and analyst presentations will include adjusted revenues, adjusted EBITDA, adjusted net
income and adjusted net income per share.

 
Adjusted revenues, adjusted EBITDA, adjusted net income and adjusted net income per share are not measurements of our financial performance under U.S. GAAP

and should not be considered as an alternative to revenues, net income, operating income or any other performance measures derived in accordance with U.S. GAAP, or as an



alternative to cash flows from operating activities as a measure of our profitability or liquidity.
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We understand that, although adjusted revenues, adjusted EBITDA, adjusted net income and adjusted net income per share are frequently used by securities analysts
and others in their evaluation of companies, these measures have limitations as an analytical tool, and you should not consider them in isolation, or as a substitute for an
analysis of our results as reported under U.S. GAAP. In particular you should consider:

 
·                  Adjusted revenues, adjusted EBITDA, adjusted net income and adjusted net income per share do not reflect our cash expenditures, or future requirements for

capital expenditures or contractual commitments;
 
·                  Adjusted revenues, adjusted EBITDA, adjusted net income and adjusted net income per share do not reflect changes in, or cash requirements for, our working

capital needs;
 
·                  Adjusted revenues, adjusted EBITDA, adjusted net income and adjusted net income per share do not reflect non-cash components of employee compensation;
 
·                  Although depreciation and amortization are non-cash charges, the assets being depreciated and amortized often will have to be replaced in the future, and adjusted

EBITDA does not reflect any cash requirements for such replacements;
 
·                  Due to either net losses before income tax expenses or the use of federal and state net operating loss carryforwards in 2014 and 2013, we had cash income tax

payments, net of refunds, of $18 and $2,955 for the six months ended June 30, 2014 and 2013, respectively. Income tax payments will be higher if we continue to
generate taxable income and our existing net operating loss carryforwards for federal and state income taxes have been fully utilized or have expired; and

 
·                  Other companies in our industry may calculate adjusted revenues, adjusted EBITDA, adjusted net income and adjusted net income per share differently than we

do, limiting their usefulness as a comparative measure.
 
Management compensates for the inherent limitations associated with using adjusted revenues, adjusted EBITDA, adjusted operating income, adjusted net income

and adjusted net income per share through disclosure of such limitations, presentation of our financial statements in accordance with U.S. GAAP and reconciliation of
adjusted revenues to revenues, the most directly comparable U.S. GAAP measure and adjusted EBITDA, adjusted net income and adjusted net income per share to net
income and net income per share, the most directly comparable U.S. GAAP measure. Further, our management also reviews U.S. GAAP measures and evaluates individual
measures that are not included in some or all of our non-U.S. GAAP financial measures, such as our level of capital expenditures and interest income, among other measures.

 
The following table sets forth a reconciliation of total revenues to adjusted revenues based on our historical results:

 
Three Months Ended Six Months Ended

June 30, June 30,
2014 2013 2014

 

2013
(in thousands)

Total revenues $ 84,829 $ 51,632 $ 163,368 $ 98,257
Deferred revenue fair value adjustment — 23 — 160

Adjusted revenues $ 84,829 $ 51,655 $ 163,368 $ 98,417
 

28 

Table of Contents
 

The following table sets forth a reconciliation of net income to adjusted EBITDA based on our historical results:
 

Three Months Ended Six Months Ended
June 30, June 30,

2014 2013 2014
 

2013
(in thousands)

Net income $ 3,650 $ 1,118 $ 6,518 $ 1,659
Add (deduct):

Deferred revenue fair value adjustment — 23 — 160
Interest income (14 ) (4 ) (95 ) (9)
Imputed interest expense on contingent consideration 412 — 824 —
Fair market value adjustment on contingent consideration (460 ) — (460 ) —
Income tax provision 2,355 825 3,639 877
Depreciation and amortization 4,615 3,081 9,037 6,199
Non-cash compensation expense 3,199 1,960 5,767 4,447
Restructuring charges and transaction costs 583 704 687 1,054
Re-audit related expenses

— 1,554 — 2,887
Severance — 44 4 232
Litigation related expense 17 — 17 7
Other income (1,825 ) — (1,825 ) —
Pre-tax loss attributable to non-controlling interest* 296 — 486 —

Adjusted EBITDA $ 12,828 $ 9,305 $ 24,599 $ 17,513
 

* Pre-tax loss attributable to non-controlling interest assumes losses are allocated to ERS, LLC members pro-rata based on ownership percentage.
 

The following table sets forth the reconciliation of net income to adjusted net income and adjusted net income per share based on our historical results:
 

Three Months Ended Six Months Ended
June 30, June 30,

2014* 2013* 2014*
 

2013*
(in thousands)

Net income $ 3,650 $ 1,118 $ 6,518 $ 1,659
Add:



Deferred revenue fair value adjustment — 13 — 93
Imputed interest expense on contingent consideration 247 — 494 —
Fair market value adjustment on contingent consideration (276 ) (276 )
Non-cash compensation expense 1,920 1,137 3,461 2,579
Restructuring charges and transaction costs 451 408 513 611
Re-audit related expenses — 901 — 1,674
Severance — 26 2 135
Amortization of acquired intangibles 1,532 910 2,998 1,829
Litigation related expense 10 — 10 4
Other income (1,095 ) — (1,095 ) —
Net loss attributable to non-controlling interest 177 — 292 —

Adjusted net income $ 6,616 $ 4,513 $ 12,917 $ 8,584
          
Diluted number of weighted-average shares outstanding 36,805,758 35,164,106 36,726,121 34,760,568
          
Adjusted net income per share $ 0.18 $ 0.13 $ 0.35 $ 0.25
 

* Adjustments, excluding non-deductible transaction costs, are tax effected using an income tax rate of 40.0% and 42.0% for 2014 and 2013, respectively.
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Liquidity and Capital Resources 
 

As of June 30, 2014, we had total cash and cash equivalents of $64,464 compared to $49,942 as of December 31, 2013. We plan to use existing cash as of June 30, 2014
and cash generated in the ongoing operations of our business to fund our current operations, capital expenditures, and acquisitions for the remainder of 2014.

 
Cash Flows
 

The following table presents information regarding our cash flows and cash and cash equivalents for the periods indicated:
 

Six Months Ended
June 30,

2014 2013
(in thousands)

      
Net cash provided by operating activities $ 17,891 $ 10,167
Net cash used in investing activities (6,492 ) (3,141 )
Net cash provided by financing activities 3,123 2,670
Net increase in cash and cash equivalents 14,522 9,696
Cash and cash equivalents, end of period 64,464 39,679

 
Operating Activities
 

Net cash provided by operating activities for the six months ended June 30, 2014 increased by $7,724 compared to the same period in 2013, primarily due to an increase
in net income of $4,859 and an increase in non-cash adjustments totaling $4,752, offset by a decrease in the change in operating assets and liabilities totaling $1,887.

 
Investing Activities
 

Net cash used in investing activities for the six months ended June 30, 2014 increased by $3,351 compared to the same period in 2013. The increase is primarily a result
of an increase in cash disbursements for the purchase of property and equipment of $3,203.

 
Financing Activities
 

Net cash provided by financing activities for the six months ended June 30, 2014 increased by $453 compared to the same period in 2013, primarily due to an increase in
excess tax benefits from stock-based compensation expense of $2,156, offset by an increase in purchase of treasury stock for stock-based minimum tax withholdings of
$1,109 and a decrease in proceeds from the issuance of stock options of $589.

 
Critical Accounting Estimates
 

The preparation of financial statements and related disclosures in conformity with U.S. GAAP requires us to make judgments, assumptions, and estimates that affect the
amounts reported in the Condensed Consolidated Financial Statements and accompanying notes. Note 2, Summary of Significant Accounting Policies, to the Consolidated
Financial Statements in our most recent Form 10-K describes the significant accounting policies and methods used in the preparation of the Consolidated Financial
Statements. Our critical accounting estimates, identified in Management’s Discussion and Analysis of Financial Condition and Results of Operations in Part II, Item 7 of our
most recent Form 10-K, include the discussion of estimates used for recognition of revenues, purchase accounting, internally developed software, non-cash stock-based
compensation expense, and income taxes. Such accounting policies and estimates require significant judgments and assumptions to be used in the preparation of the
Condensed Consolidated Financial Statements, and actual results could differ materially from the amounts reported.

 
Commitments and Off-Balance Sheet Arrangements
 

Leases and Purchase Obligations
 

We lease facilities under non-cancelable operating leases expiring at various dates through 2026. See our Form 10-K for the year ended December 31, 2013 for our
contractual obligations relating to operating leases and purchase obligations.
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Item 3.                        Quantitative and Qualitative Disclosures About Market Risk 
 

Market risk
 

Our exposure to market risk is directly related to revenues from asset management or administration services earned based upon a contractual percentage of AUM or
AUA. In the six months ended June 30, 2014, 84% of our revenues were derived from revenues based on the market value of AUM or AUA. We expect this percentage to
vary over time. A decrease in the aggregate value of AUM or AUA may cause our revenue and income to decline.

 
Foreign currency risk
 

The expenses of our India subsidiary, which primarily consist of expenditures related to compensation and benefits, are paid using the Indian Rupee. We are directly
exposed to changes in foreign currency exchange rates through the translation of these monthly expenditures into U.S. dollars. For the three and six months ended June 30,
2014, we estimate that a hypothetical 10% increase in the value of the Indian Rupee to the U.S. dollar would result in a decrease of approximately $238 and $446 to pre-tax
earnings, respectively, and a hypothetical 10% decrease in the value of the Indian Rupee to the U.S. dollar would result in an increase of approximately $195 and $365 to pre-
tax earnings, respectively.

 
Interest rate risk
 

We have no floating interest rate debt and therefore we are not directly exposed to interest rate risk.
 

Item 4.                                  Controls and Procedures 
 

Disclosure Controls and Procedures
 

Our management, with the participation of our chief executive officer and chief financial officer, evaluated the effectiveness of our disclosure controls and procedures
as of June 30, 2014. The term “disclosure controls and procedures,” as defined in Rules 13a-15(e) and 15d-15(e) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), means controls and other procedures of a company that are designed to ensure that information required to be disclosed by a company in the reports that it
files or submits under the Exchange Act is recorded, processed, summarized and reported, within the time periods specified in the SEC’s rules and forms. Disclosure controls
and procedures include, without limitation, controls and procedures designed to ensure that information required to be disclosed by a company in the reports that it files or
submits under the Exchange Act is accumulated and communicated to the Company’s management, including its principal executive and principal financial officers, as
appropriate to allow timely decisions regarding required disclosure. Management recognizes that any controls and procedures, no matter how well designed and operated, can
provide only reasonable assurance of achieving their objectives, and management necessarily applies its judgment in evaluating the cost-benefit relationship of possible
controls and procedures. Based on the evaluation of our disclosure controls and procedures as of June 30, 2014, our chief executive officer and chief financial officer
concluded that our disclosure controls and procedures are effective at the reasonable assurance level.

 
Changes in Internal Control Over Financial Reporting
 

During the six months ended June 30, 2014, there were no changes to our internal control over financial reporting that materially affected, or were reasonably likely to
materially affect, our internal control over financial reporting.

 
PART II — OTHER INFORMATION 

 
Item 1.                                  Legal Proceedings 
 

We are involved in litigation arising in the ordinary course of our business. We do not believe that the outcome of any of the current litigation, individually or in the
aggregate, would, if determined adversely to us, have a material adverse effect on our results of operations, financial condition or business.

 
Item 1A.                         Risk Factors 
 

Investment in our securities involves risk. An investor or potential investor should consider the risks summarized under the caption “Risk Factors” in Part I, Item 1A of
our 2013 Form 10-K, when making investment decisions regarding our securities. The risk factors that were disclosed in our 2013 Form 10-K have not materially changed
since the date our 2013 Form 10-K was filed.
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Item 2.                                  Unregistered Sales of Equity Securities 
 

Unregistered Sales of Equity Securities
 

(c) Issuer Purchases of Equity Securities
 

    

Maximum number (or
  

Total number of
 

approximate dollar
  

shares purchased
 

value) of shares
Total number Average as part of publicaly

 

that may yet be
of shares price paid announced plans

 

purchased under the
purchased per share or programs

 

plans or programs
April 1, 2014 through April 30, 2014 — $ — — —
May 1, 2014 through May 31, 2014 1,200 45.75 — —
June 1, 2014 through June 30, 2014 746 49.30 — —
 
Item 3.                                   Defaults Upon Senior Securities 
 
None.
 
Item 4.                                   Mine Safety Disclosures 
 
Not applicable.
 



Item 5.                                  Other Information 
 
None.
 
Item 6.                                  Exhibits 
 

(a) Exhibits
 
See the exhibit index, which is incorporated herein by reference.
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SIGNATURES 
 

Pursuant to the requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned, thereunto duly authorized on August 11, 2014.

 
ENVESTNET, INC.

   
By: /s/ Judson Bergman

Judson Bergman
Chairman and Chief Executive Officer

Principal Executive Officer
   

By: /s/ Peter H. D’Arrigo
Peter H. D’Arrigo

Chief Financial Officer
Principal Financial Officer

   
By: /s/ Matthew J. Majoros

Matthew J. Majoros
Vice President, Financial Reporting

Principal Accounting Officer
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INDEX TO EXHIBITS 
 
Exhibit
No.

 

Description
10.1 Amended and Restated Acquisition Agreement and Plan of Merger among Envestnet, Inc., Poseidon Merger Corp., Placemark Holdings, Inc., the

Selling Securityholders and Fortis Advisors, LLC, as Securityholder Representative, dated as of August 11, 2014
31.1 Certification of Chief Executive Officer pursuant to Section 302 of the Sarbanes-Oxley Act of 2002
31.2 Certification of Chief Financial Officer pursuant to Section 302 of the Sarbanes-Oxley Act of 2002

32.1(1) Certification of Chief Executive Officer Pursuant to 18 U.S.C. 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002
32.2(1) Certification of Chief Financial Officer Pursuant to 18 U.S.C. 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002

101.INS XBRL Instance Document *
101.SCH XBRL Taxonomy Extension Schema Document *
101.CAL XBRL Taxonomy Extension Calculation Linkbase Document *
101.LAB XBRL Taxonomy Extension Label Linkbase Document *
101.PRE XBRL Taxonomy Extension Presentation Linkbase Document *
101 DEF XBRL Taxonomy Extension Definition Linkbase Document *

 

(1)         The material contained in Exhibit 32.1 and 32.2 is not deemed “filed” with the SEC and is not to be incorporated by reference into any filing of the Company under the
Securities Act of 1933 or the Securities Exchange Act of 1934, whether made before or after the date hereof and irrespective of any general incorporation language
contained in such filing, except to the extent that the registrant specifically incorporates it by reference.

 
*                  Attached as Exhibit 101 to this Quarterly Report on Form 10-Q are the following materials, formatted in XBRL (Extensible Business Reporting Language): (i) the

Condensed Consolidated Balance Sheets as of June 30, 2014 and December 31, 2013; (ii) the Condensed Consolidated Statements of Operations for the three and six
months ended June 30, 2014 and 2013; (iii) the Condensed Consolidated Statement of Equity for the six months ended June 30, 2014; (iv) the Condensed Consolidated
Statements of Cash Flows for the six months ended June 30, 2014 and 2013; (v) Notes to Condensed Consolidated Financial Statements tagged as blocks of text.

 
The XBRL related information in this Quarterly Report on Form 10-Q, Exhibit 101, is not deemed “filed” for purposes of Section 11 or 12 of the Securities Act of 1933, as
amended (the Securities Act), or Section 18 of the Exchange Act or otherwise subject to the liabilities of those sections, and is not part of any registration statement to
which it may relate, and is not incorporated by reference into any registration statement or other document filed under the Securities Act or the Exchange Act, except as is
expressly set forth by specific reference in such filing or document.
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AMENDED AND RESTATED
ACQUISITION AGREEMENT AND PLAN OF MERGER

 
among

 
ENVESTNET, INC.,

 
POSEIDON MERGER CORP.,

 
PLACEMARK HOLDINGS, INC.,

 
THE SELLING SECURITYHOLDERS

 
and

 
FORTIS ADVISORS, LLC,

as Securityholder Representative
 

Dated as of August 11, 2014
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AMENDED AND RESTATED

ACQUISITION AGREEMENT AND PLAN OF MERGER
 

THIS AMENDED AND RESTATED ACQUISITION AGREEMENT AND PLAN OF MERGER, dated as of August 11, 2014 (this “Agreement”), is among
Envestnet, Inc., a Delaware corporation (“Buyer”), Poseidon Merger Corp., a Delaware corporation and wholly owned subsidiary of Buyer (“Merger Sub”), Placemark
Holdings, Inc., a Delaware corporation (the “Company”), the Persons named in the attached Schedule I (each a “Selling Securityholder” and collectively, the “Selling
Securityholders”), and Fortis Advisors LLC, a Delaware limited liability company in its capacity as the “Securityholder Representative.”

 
RECITALS

 
WHEREAS, Buyer, Merger Sub, the Company, the Selling Securityholders and the Securityholder Representative have previously entered into that certain

Acquisition Agreement and Plan of Merger, dated as of June 30, 2014 (the “Effective Date” and, such agreement, the “Original Agreement”), which they desire to amend and
restate to effect certain changes with respect thereto;



 
WHEREAS, the Selling Securityholders collectively own 35,327,780 shares of Series A Preferred Stock, 31,262,917 shares of Series B Preferred Stock and

15,082,530 shares of Common Stock (collectively, the “Acquired Stock”);
 
WHEREAS, Buyer desires to purchase or cause the Stock Sale Purchaser to purchase from the Selling Securityholders all of the Acquired Stock and the Selling

Securityholders desire to sell to Buyer or the Stock Sale Purchaser all of the Acquired Stock in accordance with the terms and conditions of this Agreement (the “Initial Stock
Sale”);

 
WHEREAS, immediately after the consummation of the Initial Stock Sale, Buyer, Merger Sub and the Company wish to effect a business combination through a

merger (the “Merger”) of Merger Sub with and into the Company on the terms and conditions set forth in this Agreement and in accordance with the Delaware General
Corporation Law (the “DGCL”);

 
WHEREAS, the Board of Directors of the Company (the “Company Board”) has approved this Agreement, the Initial Stock Sale, the Merger and the other

transactions contemplated by this Agreement and determined that this Agreement, the Initial Stock Sale, the Merger and the other transactions contemplated by this
Agreement are advisable;

 
WHEREAS, the Boards of Directors of Buyer and Merger Sub have approved this Agreement, the Initial Stock Sale, the Merger and the other transactions

contemplated by this Agreement;
 
WHEREAS, concurrently with the execution and delivery of the Original Agreement, each Key Employee has entered into an Employment Agreement, which shall

be effective as of (and contingent upon) the Stock Sale Closing Time; and
 
WHEREAS, the Securityholder Representative, Buyer and the Escrow Agent shall enter into an Escrow Agreement to be effective at, and subject to the occurrence

of, the Stock Sale Closing Time.
 

AGREEMENT
 

In consideration of the foregoing and the mutual covenants and agreements herein contained, and intending to be legally bound hereby, the parties agree as follows:
 

 
ARTICLE I

DEFINITIONS
 

Section 1.1                  Certain Defined Terms.  For purposes of this Agreement:
 

“Acquired Companies” means the Company and its Subsidiaries.
 
“Acquisition Proposal” means any bona fide offer or proposal for, or any indication of interest in, any of the following (other than the Transactions): (i) any direct or

indirect acquisition or purchase of more than ten percent (10%) of the capital stock of the Company or all or substantially all of assets of the Company; (ii) any merger,
consolidation or other business combination relating to the Company; or (iii) any recapitalization, reorganization or any other extraordinary business transaction involving or
otherwise relating to the Company.

 
“Action” means any claim, action, suit, inquiry, proceeding, audit or investigation by, before or otherwise involving any Governmental Authority, or any other

arbitration, mediation or similar proceeding.
 
“Affiliate” means, with respect to any Person, any other Person that directly, or indirectly through one or more intermediaries, Controls, is Controlled by, or is under

common Control with, such first Person.
 
“Aggregate Exercise Price” means the aggregate exercise price of all shares of Common Stock subject to all Company Options that are unexercised as of

immediately prior to the Effective Time.
 
“Aggregate Upfront Transaction Consideration” means an amount equal to (A) the Transaction Consideration minus (B) the Aggregate Exercise Price minus (C) the

Escrow Amount minus (D) the Expense Fund.
 
“Ancillary Agreements” means the Escrow Agreement and Paying Agent Agreement.
 
“Base Common Stock Per Share Price” means (x) $0.349212312265023 plus (y) the quotient obtained by dividing the Aggregate Exercise Price by the Fully Diluted

Shares.
 
“Base Series A Per Share Price” means (x) $0.873008383171642 plus (y) the quotient obtained by dividing the Aggregate Exercise Price by the Fully Diluted

Shares.
 
“Base Series B Per Share Price” means (x) $0.514782215460029 plus (y) the quotient obtained by dividing the Aggregate Exercise Price by the Fully Diluted Shares.
 
“Base Transaction Consideration” means Sixty-Six Million Dollars ($66,000,000).

 
“Business Day” means any day that is not a Saturday, a Sunday or other day on which banks in New York City, New York or Chicago Illinois or the New York

Stock Exchange are required or authorized by Law to be closed.
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“Cause” with respect to each holder of Unvested Company Options shall have the meaning set forth in the Equity Incentive Plan.
 
“Capital Stock” means the Common Stock and the Preferred Stock.
 
“Certificate” means a stock certificate which, immediately prior the Stock Sale Closing Time, represents the Acquired Stock and, at any time after the Stock Sale

Closing Time but prior to the Effective Time, represents any shares of Capital Stock other than the Acquired Stock, as applicable.
 
“Closing Indebtedness” means all outstanding Indebtedness of the Acquired Companies as of the close of business on the Business Day immediately preceding the

Closing Date, other than Excluded Trade Obligations.



 
“Closing Working Capital” means the Working Capital, as of the close of business on the Business Day immediately preceding the Closing Date.
 
“Code” means the Internal Revenue Code of 1986, as amended.
 
“Common Stock” means any of the common stock of the Company, par value $0.001 per share.
 
“Company Option” means an option (whether or not vested or exercisable) to purchase Common Stock that has been granted under the Equity Incentive Plan.
 
“Company Warrants” means the warrants issued by the Company to purchase shares of Common Stock.
 
“Contingent Converted Shares” means, at any time, (a) the number of shares of Common Stock issuable pursuant to Unvested Company Options that, at such time,

are not Converted Awards minus (b) the number of Ineligible Option Shares.
 
“Contract” means any contract, agreement or binding arrangement, whether written or oral.
 
“Control,” including the terms “Controlled by” and “under common Control with,” means the possession, directly or indirectly, of the power to direct or cause the

direction of the management and policies of a Person, whether through the ownership of voting securities, as trustee or executor, as general partner or managing member, by
Contract or otherwise, including the ownership, directly or indirectly, of securities having the power to elect a majority of the board of directors or similar body governing the
affairs of such Person.

 
“Converted Award Escrow Amount” means the aggregate Per Option Share Consideration for all Unvested Company Options.
 
“Data Security Matter” has the meaning set forth in Schedule 1.1(c).
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“Employee Plan” means: (a) an employee benefit plan within the meaning of Section 3(3) of ERISA whether or not subject to ERISA; (b) stock option plans, stock

purchase plans, bonus or incentive award plans, severance pay plans, programs or arrangements, deferred compensation arrangements or agreements, employment agreements,
consulting agreements, executive compensation plans, programs, agreements or arrangements, change in control plans, programs or arrangements, supplemental income
arrangements, vacation plans, unemployment compensation plan, insurance or hospitalization program or any fringe benefit arrangements, and all other employee benefit
plans, agreements, and arrangements, not described in (a) above; and (c) plans or arrangements providing compensation to employee and non-employee directors.

 
“Encumbrance” means any charge, claim, limitation, condition, equitable interest, mortgage, lien, option, pledge, security interest, deed of trust, encumbrance,

easement, encroachment, right of first refusal, title retention, restriction (including restriction on use), license or any adverse claim of title, ownership or use, or agreement of
any kind restricting transfer, or other right of any Person or encumbrance of any kind or nature whatsoever..

 
“Environmental Laws” means: any Laws of any Governmental Authority relating to: (i) releases or threatened releases of Hazardous Substances or materials

containing Hazardous Substances; (ii) the manufacture, handling, transport, use, treatment, storage or disposal of Hazardous Substances or materials containing Hazardous
Substances; or (iii) pollution or protection of the environment, health, safety or natural resources.

 
“Equity Incentive Plan” means the Company’s 2009 Stock Option and Grant Plan (as amended and in effect).
 
“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.
 
“ERISA Affiliate” means, with respect to the Acquired Companies, any corporation, trade or business which, together with the Acquired Companies, is a member of

a controlled group of corporations or a group of trades or businesses under common control within the meaning of section 414 of the Code.
 
“Escrow Agent” means Wells Fargo Bank, National Association, or its successor under the Escrow Agreement.
 
“Escrow Agreement” means the Escrow Agreement to be entered into by Buyer, the Securityholder Representative and the Escrow Agent, substantially in the form of

Exhibit A.
 
“Escrow Amount” means Nine Million, Nine Hundred Thousand Dollars ($9,900,000).
 
“Escrow Fund” means the escrow fund established pursuant to the Escrow Agreement through the deposit of the Escrow Amount.
 
“Estimated Adjustment Amount” means Estimated Net Working Capital minus Target Working Capital minus Estimated Closing Indebtedness.  For the avoidance of

doubt, the Estimated Adjustment Amount may be positive or negative.
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“Excluded Trade Obligations” means trade payables, accrued expenses and obligations to creditors for inventory, services and supplies, in each case, to the extent

incurred in the ordinary course of business.
 
“Final Adjustment Amount” means Final Closing Net Working Capital minus Target Working Capital minus Final Closing Indebtedness.  For the avoidance of

doubt, the Final Adjustment Amount may be positive or negative.
 
“Fully Diluted Shares” shall mean the sum of (i) the number of shares of Common Stock issued and outstanding immediately prior to the Stock Sale Closing Time,

plus (ii) the number of shares of Common Stock issuable upon conversion of all issued and outstanding shares of Series A Preferred Stock immediately prior to the Stock Sale
Closing Time, plus (iii) the number of shares of Common Stock issuable upon conversion of all issued and outstanding shares of Series B-1 Preferred Stock immediately prior
to the Stock Sale Closing Time, plus (iv) the number of shares of Common Stock issuable upon conversion of all issued and outstanding shares of Series B-2 Preferred Stock
immediately prior to the Stock Sale Closing Time, plus (v) the number of shares of Common Stock issuable upon exercise of all Company Options outstanding immediately
prior to the Stock Sale Closing Time.

 
“Fundamental Representations” means the representations and warranties set forth in Section 4.1 (Organization and Qualification), Section 4.2 (Authorization, Power

and Enforceability), Section 4.3 (Authorized Capital Stock), Section 4.16 (Brokers), Section 4.17 (Transactions With Affiliates), Section 5.1 (Organization), Section 5.2
(Authority and Enforceability),  Section 5.4 (Brokers) Section 6.1 (Organization), Section 6.2 (Authorization) and Section 6.3 (Holdings).

 
“GAAP” means United States generally accepted accounting principles and practices as in effect from time to time.



 
“Governmental Authority” means any United States or foreign federal, national, state, provincial, local or similar government, governmental, regulatory or

administrative authority, branch, agency or commission or any court, tribunal or arbitral or judicial body.
 
“Hazardous Substances” means: (i) those substances defined in or regulated under the Hazardous Materials Transportation Act, the Resource Conservation and

Recovery Act, the Comprehensive Environmental Response, Compensation and Liability Act, the Clean Water Act, the Safe Drinking Water Act, the Atomic Energy Act, the
Federal Insecticide, Fungicide, and Rodenticide Act and the Clean Air Act, and their state counterparts, as each may be amended from time to time, and all regulations
thereunder; (ii) petroleum and petroleum products, including crude oil and any fractions thereof; (iii) natural gas, synthetic gas, and any mixtures thereof; (iv) polychlorinated
biphenyls, asbestos and radon; (v) any other pollutant or contaminant; and (vi) any substance, material or waste regulated by any Governmental Authority pursuant to any
Environmental Law.

 
“Identified Matter” has the meaning set forth in Schedule 1.1(d).
 
“Immediate Family” of a Person means such Person’s spouse, children and siblings, including adoptive relationships and relationships through marriage.
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“Indebtedness” means with respect to a Person, without duplication, (i) any obligations of such Person to third parties for borrowed money, (ii) any obligations of

such Person evidenced by any note, bond, debenture or other debt security, (iii) any obligations of such Person under leases required to be capitalized in accordance with
GAAP, (iv) any obligations of such Person under conditional sale or other title retention agreements related to purchased property, (v) any obligations of such Person for
deferred purchase price of property, (vi) any obligations of such Person under hedging transactions (valued at the termination value thereof), (vii) any obligation with respect
to any amount drawn on a letter of credit, (viii) any interest or prepayment penalties due on any of the foregoing and (ix) any guarantees of or other assurances of payment by
such Person with respect to any obligations of another Person of the type described in clauses (i) through (viii).

 
“Indemnified Taxes” means (i) all Taxes of the Acquired Companies for all Pre-Closing Tax Periods, (ii) all Straddle Period Taxes allocable pursuant to Section 8.7

to the portion of any Straddle Period ending on the Closing Date, (iii) all Taxes of any member of an affiliated, consolidated, combined or unitary group of which any
Acquired Company (or any predecessor of any of the foregoing) is or was a member on or prior to the Closing Date, including pursuant to Treasury Regulations section
1.1502-6 or any analogous or similar state, local, or foreign Tax Laws, (iv) any and all Taxes of any Person (other than the Acquired Companies) imposed on the Acquired
Companies (or any predecessor of any of the foregoing) as a transferee or successor, by contract or otherwise, which Taxes relate to an event or transaction occurring before
the Closing and (v) the Securityholders’ allocable portion of any Transfer Taxes as determined under Section 8.6; provided, however, in no event will Indemnified Taxes
include (y) any Taxes to the extent specifically included in the computation of Final Closing Net Working Capital or Transaction Expenses, as finally determined or (z)
Buyer’s allocable share of any Transfer Taxes as determined under Section 8.6.

 
“Independent Accountants” means PricewaterhouseCoopers LLP.
 
“Ineligible Option Shares” means the number of shares issuable pursuant to Unvested Company Options that are no longer eligible to become Converted Awards

pursuant to Section 2.8(b) as a result of the termination of the employment or other service relationship of the holder of such Unvested Company Option, other than a
termination by Buyer, the Company or any of their respective Subsidiaries or Affiliates (or other applicable successor entity of the Company) without Cause or as a result of
such holder’s death or disability (as such terms are defined in Section 22(e) of the Code).

 
“Intellectual Property” means any intellectual property rights, including: (i) patents and patent applications, including reissues, provisionals, divisions, continuations,

continuations in part, renewals, extensions, substitutions and reexaminations thereof, all patents that may issue on such applications, and all rights therein provided by
applicable Law; (ii) trademarks, service marks, trade names, trade dress, logos, slogans, Facebook and other social media pages, Twitter accounts and other online or
electronic identifiers, other similar designations of source, and registrations and applications for registration thereof (and any extensions, modifications, divisions and renewals
of such registrations and applications), goodwill associated with or symbolized by any of the foregoing, and all rights therein provided by applicable Law; (iii) copyrighted
works, works of authorship, databases and data collections, whether or not
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registered, and registrations and applications for registration of any of the foregoing, including all such rights in software, and all rights therein provided by applicable Law;
(iv) moral and economic rights of authors and inventors, however denominated; (v) domain names, uniform resource locators and other names and locators associated with the
Internet; (vi) trade secrets, and all rights provided by applicable law therein and in and to other confidential information, including customer lists, customer information and
databases; (vii) rights of publicity and (viii) rights and remedies against past, present and future infringement of any of the foregoing.
 

“Investor Agreements” means Fifth Amended and Restated Investor Rights Agreement by and among the Company, the Investors (as defined therein) and any party
listed as a signatory or any party that has executed and delivered an Instrument of Accession to the Company, dated as of July 22, 2009 and the Stockholder Agreement by
and among the Company and the Investors (as defined therein) and any party that has executed and delivered and Instrument of Accession to the Company, dated as of July
22, 2009 (each, as amended and in effect).

 
“IRS” means the United States Internal Revenue Service.
 
“Key Employees” means Lee Chertavian, Richard Dion and Ron Pruitt.
 
“Knowledge” means (i) in the case of an individual, the actual or constructive knowledge of such individual after reasonable investigation, (ii) in the case of the

Company, the actual or constructive knowledge, after reasonable investigation, of Lee Chertavian, Richard Dion, Matt Lombardi, John Ehinger, Jr. and Ron Pruitt and (iii) in
the case of Buyer, the actual or constructive knowledge of the chief legal officer of Buyer, after reasonable investigation.

 
“Law” means any statute, law, ordinance, regulation, rule, code, common law, Order, settlement agreement or governmental requirement enacted, promulgated,

entered into or imposed by any Governmental Authority.
 
“Leased Real Property” means all real property leased, subleased or licensed to an Acquired Company or which an Acquired Company otherwise has a right or

option to use or occupy, together with all structures, facilities, fixtures, systems, improvements and items of property previously or hereafter located thereon, or attached or
appurtenant thereto, and all easements, rights and appurtenances relating to the foregoing.

 
“Manager” means a Person that provides investment advice to an Acquired Company for use by the Acquired Companies in managing and advising accounts.
 
“Material Adverse Effect” means any event, change or effect that would reasonably be expected to be materially adverse to (a) the business, operations, assets,

financial condition, results of operations or liabilities of the Acquired Companies, taken as a whole or (b) the ability of the Company to perform its obligations under this
Agreement and the Ancillary Agreements or to consummate the transactions contemplated hereby and thereby; provided, however, that none of the following constitute, or
will be considered in determining whether there has occurred, a Material Adverse Effect: (i) changes or conditions generally affecting the industries in which the Acquired



Companies operate, (ii) changes in economic, capital market, regulatory or political conditions generally, (iii) any failure by any Acquired Company to meet any internal
projections or forecasts or revenue or earnings predictions for any past, current or future period
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(but not the underlying causes thereof), (iv) any change in Laws, (v) actions taken at the direction or request of Buyer and (vi) changes that are the result of economic factors
affecting the national, regional or world economy or acts of war or terrorism, except, (x) in the case of clauses (i), (ii) and (iv), to the extent such events, changes or effects
have a disproportionate impact on the business, condition, assets , operations or financial condition of the Acquired Companies relative to other participants of similar size in
the industries in which the Acquired Companies conduct business and (y) the failure to obtain any consent should not be deemed a Material Adverse Effect if the conditions
set forth in Section 9.3(f) and Section 9.3(g) have been satisfied.
 

“Multiemployer Plan” means an employee pension or welfare benefit plan within the meaning of Section 3(37) of ERISA.
 
“NOL Shortfall” means (i) $31.6 million minus (ii) the amount of net operating losses of the Acquired Companies, as determined for U.S. federal income tax

purposes, as of the end of the taxable year of the Acquired Companies ending on the Closing Date.  For purposes of the foregoing sentence, any limitation or reduction in net
operating losses caused by the transactions contemplated by this Agreement, including by reason of Section 382 of the Code, shall not be taken into account.

 
“NOL Tax Loss” means the product of (i) 0.30 multiplied by (ii) the NOL Shortfall; provided, however that NOL Tax Loss shall not be more than $300,000.
 
“Order” means any order, judgment, decree, injunction, stipulation or consent order of or with any Governmental Authority.
 
“Other Securityholders” means all of the holders of Capital Stock or Vested Company Options other than (i) Buyer, Merger Sub and any of their respective

Affiliates, and (ii) the Selling Securityholders.
 
“Owned Real Property” means all real property owned by the Acquired Companies, together with all structures, facilities, fixtures, systems, improvements and items

of property previously or hereafter located thereon, or attached or appurtenant thereto, and all easements, rights and appurtenances relating to the foregoing.
 
“Per Common Share Consideration” means, with respect to each share of Common Stock, (a) the Base Common Stock Per Share Price plus (b) the quotient obtained

by dividing (1) the Estimated Adjustment Amount minus the Transaction Expenses by (2) the Fully Diluted Shares.
 
“Per Option Share Consideration” means, with respect to each share of Common Stock subject to a Company Option effective as of immediately prior to the

Effective Time, an amount equal to the excess of the Per Common Share Consideration over the exercise price per share of such Company Option.
 
“Person” means an individual, corporation, partnership, limited liability company, limited liability partnership, syndicate, person, trust, association, organization or

other entity, including
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any Governmental Authority, and including any successor, by merger or otherwise, of any of the foregoing.
 

“Portfolio Management System Patent” means United States Patent No. 7,668,773.
 
“Pre-Closing Tax Period” means any taxable period ending on or before the Closing Date.
 
“Preferred Stock” shall mean the Series A Preferred Stock, the Series B-1 Preferred Stock and the Series B-2 Preferred Stock.
 
“Pro Rata Share” means, for each Securityholder, (i) the number of shares of Common Stock held by such Securityholder (including (x) all Common Stock issuable

upon conversion or exercise of all shares of Preferred Stock, Vested Company Options held by such Securityholder and (y) all Common Stock issuable upon conversion or
exercise of Unvested Company Options that have become Converted Awards) divided by (ii) the Fully Diluted Shares minus the number of shares of Common Stock issuable
upon conversion or exercise of Unvested Company Options that have not become Converted Awards.

 
“Proceedings” means any judicial or administrative action, investigation, audit, claim, suit, arbitration, proceeding or other litigation.
 
“Related Party,” with respect to any specified Person, means: (i) any director, officer, general partner or managing member of such Person; (ii) any Immediate

Family member of a Person described in clause (i); or (iii) any other Person who holds, individually or together with any Affiliate of such other Person and any member(s) of
such Person’s Immediate Family, more than fifteen percent (15%) of the outstanding equity or ownership interests of such specified Person.

 
“Securityholders” means, collectively, the Selling Securityholders and the Other Securityholders.
 
“Series A Preferred Stock” means the Series A Preferred Stock, par value $0.001 per share, of the Company.
 
“Series B Preferred Stock” means the Series B-1 Preferred Stock and the Series B-2 Preferred Stock.
 
“Series B-1 Preferred Stock” means the Series B-1 Preferred Stock, par value $0.001 per share, of the Company.
 
“Series B-2 Preferred Stock” means the Series B-2 Non-Voting Preferred Stock, par value $0.001 per share, of the Company.
 
“Specified Litigation” means the litigation disclosed on Schedule 1.1(b) hereto.
 
“Straddle Period” means any taxable period beginning on or before the Closing Date and ending after the Closing Date.
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“Subsidiary” means, with respect to the Company, any Person of which more than fifty percent (50%) of the total voting power, whether by way of contract or

otherwise, of shares of capital stock or other equity interests (including limited liability company or partnership interests) entitled (without regard to the occurrence of any
contingency) to vote in the election of directors, managers or trustees thereof is at the time owned or Controlled, directly or indirectly (e.g., through another Subsidiary), by (a)
the Company, (b) the Company and one or more of its Subsidiaries, or (c) one or more Subsidiaries of the Company.  For the avoidance of doubt, a Subsidiary of the



Company includes direct and indirect Subsidiaries (e.g., a Subsidiary of a Subsidiary).
 
“Superior Proposal” means any bona fide written Acquisition Proposal which the Company Board determines in its good faith judgment (after receiving advice from

its outside legal counsel and financial advisor and taking into account all the terms and conditions of such proposal and the Merger including any conditions to consummation
and the likelihood of such transaction being consummated) is more favorable to the holders of Capital Stock from a financial point of view than the Merger, taking into
account (a) all financial considerations, (b) the identity of the third party making such Acquisition Proposal, (c) the anticipated timing, conditions (including any financing
condition or the reliability of any debt or equity funding commitments) and prospects for completion of such Acquisition Proposal, (d) the other terms and conditions of such
Acquisition Proposal and the implications thereof on the Company, including relevant legal, regulatory and other aspects of such Acquisition Proposal deemed relevant by the
Company Board and (e) any revisions to the terms of this Agreement and the Merger proposed by Buyer during the Notice Period set forth in Section 7.2(b).

 
“Target Working Capital” means Eight Million, Three Hundred Thousand Dollars ($8,300,000).
 
“Tax Returns” means returns, declarations, reports, estimates, claims for refund, information returns or other documents (including any amendments, related or

supporting schedules, statements or other information) filed or required to be filed in connection with the determination, assessment or collection of Taxes of any party or the
administration of any laws, regulations or administrative requirements relating to any Taxes.

 
“Taxes” means all taxes, including any net income, gross income, gross receipts, sales, use, ad valorem, transfer, franchise, profits, registration, license, lease,

service, service use, withholding, payroll, employment, excise, severance, stamp, occupation, premium, value-added, capital, capital stock, social security, unemployment,
escheat, unclaimed property, withholding, environmental, property, windfall profits, customs, duties or other taxes or charges, fees, imposts, levies or other assessments of a
similar nature imposed by a Tax Authority, together with all interest and any penalties, additions to tax, fines or additional amounts with respect thereto, whether disputed or
not.

 
“Taxing Authority” means the IRS and any other Governmental Authority responsible for the administration and/or collection of any Tax.
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“Transaction Consideration” means the Base Transaction Consideration plus the Estimated Adjustment Amount plus the Aggregate Exercise Price minus the

Estimated Transaction Expenses.
 
“Transaction Deductions” shall mean the sum of (i) any and all payments in respect of Company Options at the Closing as contemplated by this Agreement,

including the Company portion of any employment Taxes which shall exclude any amounts contributed to the Escrow Fund with respect to such Company Options, plus (ii)
any and all deductions of the Company resulting from the exercise of any Company Options in connection with the transactions contemplated by this Agreement, plus (iii) any
and all payments in respect of Common Stock as contemplated by this Agreement that results in a deduction to the Company pursuant to Section 421(b) of the Code, including
the Company portion of any employment Taxes, plus (iv) any and all bonuses paid in connection with the transactions contemplated by this Agreement, plus (v) any and all
deductible payments made at the Closing in respect of restricted stock of the Company contemplated by this Agreement, plus (vi) any and all deductible amounts incurred in
connection with the retirement of Indebtedness as contemplated by this Agreement, plus (vii) any and all deductible payments of Transaction Expenses as contemplated by
this Agreement.  For purposes of this Agreement, the parties agree that seventy percent (70%) of success-based fees paid by the Company shall be deductible under Rev. Proc.
2011-29 and shall be a Transaction Deduction.

 
“Transaction Expenses” means (i)(A) all fees and expenses payable by the Acquired Companies in connection with the transactions contemplated by this Agreement

and the Ancillary Agreements, including fees and expenses payable to all attorneys, accountants, financial advisors and other professionals and bankers’, brokers’ or finders’
fees for persons engaged by the Acquired Companies or any stockholder of the Company, (B) any bonus, severance or change of control payment or benefit (or similar
payment obligation) made or provided, or required to be made or provided, by the Acquired Companies solely as a result of the Transactions (for the avoidance of doubt, any
bonus, severance or change of control payment or benefit (or similar payment obligation) triggered by any action by Buyer or any of its Affiliates shall not be included the
calculation of Transaction Expenses), (C) the premium for directors’ and officers’ liability insurance coverage for the Company’s directors and officers for coverage during
the six (6) years following the Effective Time, in each case to the extent not paid by the Acquired Companies as of the close of business on the Business Day immediately
preceding the Closing Date, (ii) fifty percent (50%) of the fees payable to the Escrow Agent or the Paying Agent and (iii) all employer Taxes associated with payment of the
Transaction Consideration; provided, that, Transaction Expenses shall only include such amounts to the extent they arise from the Escrow Agreement, the Paying Agent
Agreement or other Contracts or arrangements entered into by or on behalf of the Acquired Companies prior to the Stock Sale Closing Time.

 
“Transaction Percentage” means, with respect to each Securityholder, the percentage equal to (i) the proceeds payable to such Securityholder pursuant to Section

2.1(a)(i), Section 2.7(b)(i), Section 2.8(a)(i), Section 2.8(b), Section 2.8(d) and Section 2.9(a) divided by (ii) the Aggregate Upfront Transaction Consideration.
 
“Transactions” means the Initial Stock Sale and the Merger.
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“Unvested Company Options” means, as of immediately prior to the Effective Time (after giving effect to any acceleration resulting from or in connection with the

Merger), all Company Options to the extent they are not then Vested Company Options.
 
“Vested Company Options” means, as of immediately prior to the Effective Time (after giving effect to any acceleration resulting from or in connection with the

Merger), all Company Options to the extent they are (i) then vested and exercisable and (ii) have an exercise price per share less than the Per Share Consideration.
 
“Working Capital” means the working capital of the Company, calculated pursuant to Schedule 1.1(a) hereto; provided, that in no event shall Working Capital

include any income Tax asset or any income Tax liability.
 

Section 1.2                    Table of Definitions.  The following terms have the meanings set forth in the Sections referenced below:
 

Definition
 

Location
280G Approvals Section 7.11(c)(ii)
280G Waivers Section 7.11(c)(i)
Acquired Stock Recitals
Advisers Act Section 4.24
Advisory Contract Section 7.9(c)
Agreement Preamble
Allocation Schedule Section 3.2(g)
Balance Sheet Section 4.5(a)
Buyer Preamble
Buyer Closing Balance Sheet Section 3.6(b)
Buyer Closing Indebtedness Section 3.6(b)



Buyer Closing Net Working Capital Section 3.6(b)
Buyer Closing Statement Section 3.6(b)
Buyer Indemnified Parties Section 10.2
Buyer Plans Section 7.11(a)
Buyer Registered Advisers Section 5.7
Capitalization Schedule Update Section 7.3(c)
Certificate of Merger Section 2.3
Claims Section 7.15
Closing Section 2.5
Closing Date Section 2.5
Company Preamble
Company Board Recitals
Company Employee Plans Section 4.20(a)
Company Indemnified Parties Section 10.4
Confidentiality Agreement Section 7.5
Contingent Workers Section 4.18(a)
Converted Award Section 2.8(b)
Converted Award Escrow Fund Section 2.8(c)
Counsel Section 7.10(a)(iii)
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Covered Employees Section 7.11(a)
Deductible Section 10.6(a)
Determination Date Section 3.6(c)
DGCL Recitals
Disclosure Schedules Article IV
Disputes Section 7.10(a)(i)
Dissenting Shares Section 3.3(a)
Effective Date Recitals
Effective Time Section 2.3
Estimated Closing Balance Sheet Section 3.6(a)
Estimated Closing Indebtedness Section 3.6(a)
Estimated Closing Statement Section 3.6(a)
Estimated Net Working Capital Section 3.6(a)
Estimated Transaction Expenses Section 3.5
Expense Fund Section 3.1(c)
FCPA Section 4.21
Final Closing Indebtedness Section 3.6(c)
Final Closing Net Working Capital Section 3.6(c)
Goodwin Section 7.10(a)
Governmental Approvals Section 4.4(b)
Indemnification Obligations Section 10.2
Indemnified Party Section 10.5(a)
Indemnifying Party Section 10.5(a)
Initial Stock Sale Recitals
Insurance Policies Section 4.12
Insured Party Section 7.8(a)
Letter of Transmittal Section 3.2(a)
Losses Section 10.2
Material Contracts Section 4.14(b)

Merger Recitals
Merger Sub Preamble
Negative Consent Section 7.9(c)
NOL Objection Section 8.1(c)
NOL Schedule Section 8.1(c)
Notice of Objection Section 3.6(c)
Optionholder Section 3.1(a)
Original Agreement Recitals
Owned Intellectual Property Section 4.9(a)
Paying Agent Section 3.1(a)
Paying Agent Agreement Section 3.1(a)
Payment Fund Section 3.1(a)
Payoff Letters Section 9.3(d)
Permits Section 4.7(c)
Permitted Encumbrances Section 4.10
Personally Identifiable Information Section 4.9(j)
PII Section 4.24
Premises Section 4.19
Privileged Communications Section 7.10(a)(iii)
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Protected Material Section 7.10(a)(iv)
Publicly Available Software below
Real Property Leases Section 4.11(c)

Released Claims Section 7.15
Released Parties Section 7.15
Releasing Parties Section 7.15



Representatives Section 7.2(a)
Requisite Stockholder Consent Section 4.2(b)
Savings Plan Section 7.11(b)
Schedule Updates Section 7.3(b)
Securityholder Representative Preamble
Securityholder Representative Letter Agreement Section 3.1(c)
Selling Securityholder Preamble
Selling Securityholder Parties Section 7.10(a)
Significant Customer Section 4.15
Significant Manager Section 4.15
Significant Supplier Section 4.15
Sponsors Section 9.3(g)
Stock Sale Closing Time Section 2.1(a)
Stock Sale Purchaser Section 12.11(b)
Subsidiary Interests Section 4.1(b)
Surviving Company Section 2.2
Third Party Claim Section 10.5(a)
Third Party Consents Section 4.4(a)(ii)
Transition Date Section 7.11(a)
Transfer Taxes Section 8.6
True-Up Payment Section 3.6(d)
Unresolved Items Section 3.6(c)
Unresolved NOL Items Section 8.1(c)
Upfront Option Payment Section 2.8(a)
Year End Financial Statements Section 7.12(b)

 
ARTICLE II

THE INITIAL STOCK SALE AND THE MERGER
 

Section 2.1                    The Initial Stock Sale.
 

(a)           On the Closing Date, immediately prior to the Effective Time (such time, the “Stock Sale Closing Time”) and upon the terms and subject to the
conditions set forth herein and in reliance on the representations and warranties made by the Company and the Selling Securityholders herein, Buyer shall purchase (or, if
Buyer has made an assignment pursuant to Section 12.11(b), the Stock Sale Purchaser shall, and Buyer shall cause the Stock Sale Purchaser to, purchase) from the Selling
Securityholders, and the Selling Securityholders shall sell to Buyer (or, if Buyer has made an assignment pursuant to Section 12.11(b), to the Stock Sale Purchaser), the
Acquired Stock, free and clear of any and all Encumbrances (except for any restrictions on sales of securities under applicable securities laws), in exchange for an amount
equal to (i) at the
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Stock Sale Closing Time, (A) the number of shares of Series A Preferred Stock held by such Selling Securityholder multiplied by the Base Series A Per Share Price plus (B)
the number of shares of Series B Preferred Stock held by such Selling Securityholder multiplied by the Base Series B Per Share Price plus (C) the number of shares of
Common Stock held by such Selling Securityholder multiplied by the Base Common Stock Per Share Price plus (D) such Selling Securityholder’s Pro Rata Share attributable
to Capital Stock (for the avoidance of doubt, not including any Company Options) multiplied by (1) the Estimated Adjustment Amount minus (2) the Transaction Expenses
plus (ii) such Selling Securityholder’s Transaction Percentage attributable to Capital Stock (for the avoidance of doubt, not including any Company Options) of (A) any cash
disbursements required to be made from the Escrow Fund to the Securityholders in accordance with the terms of the Escrow Agreement when such disbursements, if any, are
required to be made plus (b) any cash disbursements made from the Expense Fund, when such disbursements, if any, are required to be made, plus (iii) such Selling
Securityholder’s Pro Rata Share attributable to Capital Stock (for the avoidance of doubt, not including any Company Options) of any adjustment pursuant to Section 3.6(d).

 
(b)           Each Selling Securityholder shall be entitled to receive its portion of the Transaction Consideration by exchanging the Certificate(s) representing

the Acquired Stock in accordance with Section 3.2.
 

Section 2.2                    The Merger.  Subject to the terms and conditions of this Agreement and in accordance with the DGCL, immediately after the Initial Stock
Sale and at the Effective Time, the Company and Merger Sub shall consummate the Merger pursuant to which (a) Merger Sub shall be merged with and into the Company and
the separate corporate existence of Merger Sub shall thereupon cease, (b) the Company shall be the surviving company in the Merger (the “Surviving Company”) and shall
continue to be governed by the DGCL and (c) the separate corporate existence of the Company with all its rights, privileges, immunities, powers and franchises shall continue
unaffected by the Merger.

 
Section 2.3                    Effective Time; Effect of the Merger.  On the Closing Date, immediately after the Stock Sale Closing Time, Merger Sub and the Company

shall duly execute the certificate of merger substantially in the form attached hereto as Exhibit B (the “Certificate of Merger”) and file such Certificate of Merger with the
Secretary of State of the State of Delaware in accordance with the DGCL.  The Merger shall become effective at such time as the Certificate of Merger, accompanied by
payment of the filing fee (as provided in the DGCL), has been examined by, and received the endorsed approval of, the Secretary of State of the State of Delaware, or at such
subsequent time as Buyer and the Company shall agree and shall specify in the Certificate of Merger (the date and time the Merger becomes effective being the “Effective
Time”).  At the Effective Time, the effect of the Merger shall be as provided in this Agreement and the applicable provisions of the DGCL.  Without limiting the generality of
the foregoing, and subject thereto, at the Effective Time, all rights and property of the Company and Merger Sub shall vest in the Surviving Company, and all debts and
liabilities of the Company and Merger Sub shall become debts and liabilities of the Surviving Company.

 
Section 2.4                    Certificate of Incorporation and Bylaws.  The certificate of incorporation of Merger Sub, as in effect immediately prior to the Effective

Time, shall be as set forth on Exhibit C hereto and the certificate of incorporation of the Surviving Company shall be
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amended to conform thereto as of the Effective Time, until thereafter amended as provided by Law and by the terms of such certificate of incorporation.  Immediately
following the Effective Time, the board of directors of the Surviving Company shall adopt bylaws of the Surviving Company that conform to the bylaws of Merger Sub, as in
effect immediately prior to the Effective Time, until thereafter amended as provided by Law, by the terms of the certificate of incorporation of the Surviving Company and by
the terms of such bylaws.  Notwithstanding the foregoing, the name of the Surviving Company shall be “Placemark Holdings, Inc.” and the certificate of incorporation and
bylaws of the Surviving Company shall so provide.

 
Section 2.5                    Closing.  The closing of the Merger (the “Closing”) shall take place immediately after the Stock Sale Closing Time, on the first (1 )st



Business Day after all of the conditions set forth in Article IX shall have been satisfied or, if permissible, waived by the parties entitled to the benefit of the same (other than
those that by their terms are to be satisfied or waived at the Closing), or at such other place, time and date as may be mutually acceptable to Buyer and the Company (the
“Closing Date”).  The Closing shall take place at the offices of Goodwin Procter LLP, Exchange Place, Boston, Massachusetts 02109, or at such other place as agreed to by
Buyer and the Company.

 
Section 2.6                    Board Representatives and Officers.  At the Effective Time and by virtue of the Merger, the members of the board of directors of Merger

Sub and the officers of Merger Sub immediately prior to the Effective Time shall be the initial members of the board of directors of the Surviving Company and the officers
of the Surviving Company, each to hold office in accordance with the certificate of incorporation and bylaws of the Surviving Company.

 
Section 2.7                    Effect on Capital Stock.  As of the Effective Time, by virtue of the Merger and without any action on the part of any holder of Capital

Stock or any holders of capital stock of Merger Sub:
 

(a)           Each share of common stock, par value $.01 per share, of Merger Sub issued and outstanding immediately prior to the Effective Time shall, by
virtue of the Merger and without any action on the part of the holder thereof, be converted into one (1) fully paid and nonassessable share of common stock, par value $.01 per
share, of the Surviving Company following the Merger, and such shares shall constitute the only outstanding shares of capital stock of the Surviving Company.

 
(b)           Each share of Common Stock issued and outstanding immediately prior to the Effective Time (other than any Dissenting Shares and the Acquired

Stock) will, by virtue of the Merger and without any action on the part of the holder thereof, be converted into the right to receive an amount equal to (i) the Per Common
Share Consideration plus (ii) any cash disbursements required to be made from the Escrow Fund with respect to such share to the former holder thereof in accordance with the
terms of the Escrow Agreement when such disbursements, if any, are required to be made, (iii) any adjustment pursuant to Section 3.6(d), on a per share basis plus (iv) any
cash disbursements made from the Expense Fund in accordance with Section 3.7, on a per share basis.

 
(c)           At the Effective Time, all shares of Capital Stock owned by Buyer, Merger Sub or any direct or indirect wholly-owned Subsidiary of Buyer or

Merger Sub, shall by
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virtue  of the Merger, without any action on part of such holder, be canceled and retired for no consideration.

 
(d)           As of the Effective Time, all shares of Capital Stock shall no longer be outstanding and shall automatically be canceled and retired and shall cease

to exist, and subject to Section 3.3 with respect to any Dissenting Shares, each holder of a Certificate shall cease to have any rights with respect thereto, except the right to
receive (subject to any adjustments specified herein), upon the surrender of such Certificate or the delivery of an affidavit as described in Section 3.2(c), the amounts specified
in Section 2.7(b).

 
Section 2.8                    Treatment of Company Options and Company Stock Option Plans.
 

(a)           At the Stock Sale Closing Time, each Vested Company Option outstanding immediately prior to the Stock Sale Closing Time that has not been
exercised will be canceled in exchange for the right to receive per share of Common Stock subject to such Vested Company Option as of immediately prior to the Stock Sale
Closing Time (after giving effect to any acceleration resulting from or in connection with the Transactions) (i) the Per Option Share Consideration (the “Upfront Option
Payment”), (ii) any cash disbursements required to be made from the Escrow Fund with respect to such share to the former holder of such Vested Company Option in
accordance with the terms of the Escrow Agreement when such disbursements, if any, are required to be made, (iii) any adjustment pursuant to Section 3.6(d) on a per share
basis and (iv) any cash disbursements made from the Expense Fund in accordance with Section 3.7, on a per share basis, and such Vested Company Options thereupon shall
no longer represent the right to purchase Common Stock or any other equity security of the Company, Buyer, the Surviving Company or any other Person or the right to
receive any other consideration other than as provided herein.

 
(b)           At the Stock Sale Closing Time, each Unvested Company Option outstanding immediately prior to the Stock Sale Closing Time (after giving

effect to any acceleration resulting from or in connection with the Transactions) will be canceled and such Unvested Company Option shall no longer represent the right to
purchase Common Stock or any other equity security of the Company, Buyer, the Surviving Company or any other Person or the right to receive any other consideration other
than as provided herein; provided, that, (i) if after the Closing but prior to the first (1 ) anniversary thereof, the employment or service relationship of the holder of such
Unvested Company Option is terminated by Buyer, the Company or any of their respective Subsidiaries or Affiliates (or other applicable successor entity of the Company)
without Cause or as a result of such holder’s death or disability (as such terms are defined in Section 22(e) of the Code) or (ii) if such holder is employed by, or has a service
relationship with, Buyer, the Company or any of their respective Subsidiaries or Affiliates (or other applicable successor entity of the Company) from the Closing through the
first (1 ) anniversary thereof, then (x) the Unvested Company Option held by such holder immediately prior Stock Sale Closing Time, shall be converted (a “Converted
Award”) into the right to receive per share of Common Stock that was subject to such Converted Award immediately prior to the Stock Sale Closing Time (A) the Per Option
Share Consideration (as adjusted on a per share basis pursuant to Section 3.6(d) or Section 3.6(e)) payable no later than thirty (30) days after the date of such termination of
employment or other service relationship or such first anniversary date, as applicable, (B) any cash disbursements required to be made from the Escrow Fund with respect
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to such share to the holder of such Converted Award in accordance with the terms of the Escrow Agreement when such disbursements, if any, are required to be made payable
at such time(s) and on the same terms and conditions as such payments are made to the Selling Securityholders, and (C) any cash disbursements made from the Expense Fund
in accordance with Section 3.7, on a per share basis at such time(s) and on the same terms and conditions as such payments are made to the Selling Securityholders.  On the
Closing Date, the Company shall deliver to Buyer a Converted Award Allocation Certificate setting forth the name of each holder of a Converted Award and the number of
shares of Common Stock that could be subject thereto as of immediately prior to the Stock Sale Closing Time.

 
(c)           In order to administer the payment of the Converted Awards, Buyer shall establish an escrow account (the “Converted Award Escrow Fund”) to

satisfy the payment obligation with respect to the Converted Awards by depositing with the Escrow Agent the Converted Award Escrow Amount in accordance with this
Section 2.8(c).  The Converted Award Escrow Fund shall be used exclusively to satisfy obligations with respect to the Converted Awards and shall not be available to satisfy
any adjustments pursuant to Section 3.6 or Article X.  Within five (5) Business Days after any Unvested Company Option becomes a Converted Award pursuant to Section
2.8(b), (i) the Buyer shall deliver notice to the Securityholder Representative and the Escrow Agent and (ii) the Buyer and the Securityholder Representative shall deliver
written instructions to the Escrow Agent to release to the Surviving Company which shall in turn pay the holder of such Converted Award an amount equal to the Per Option
Share Consideration multiplied by the number of shares of Common Stock that were subject to the Converted Award immediately prior to the Stock Sale Closing Time (as set
forth on the Converted Award Allocation Certificate delivered pursuant to Section 2.8(b)), as adjusted on a per share basis pursuant to Section 3.6(d) or Section 3.6(e).

 
(d)           No later than five (5) Business Days after the first (1 ) anniversary of the Closing, Buyer and the Securityholder Representative shall deliver

written instructions to the Escrow Agent to disburse to the Paying Agent an amount equal to the aggregate amount remaining in the Converted Award Escrow Fund (after
giving effect to any payments due to the holders of Converted Awards pursuant to Section 2.8(c)), with such amount to be disbursed to the Securityholders in proportion to
their respective Pro Rata Shares (which payments shall be made through the Paying Agent, in respect of Capital Stock, and through the Surviving Company’s payroll, in
respect of Company Options).

 

st

st

st



(e)           The Company shall take all actions necessary to terminate the Equity Incentive Plan as of the Stock Sale Closing Time (except to the extent
necessary to give effect to the terms of this Section 2.8).

 
Section 2.9                    Treatment of Company Warrants.  Prior to the Stock Sale Closing Time, the Company shall take all actions necessary to terminate any

Company Warrants.
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ARTICLE III

PAYMENT FOR SECURITIES
 

Section 3.1                    Payment for Company Capital Stock and Company Options.
 

(a)           Prior to the Closing, the Company shall appoint Boston Financial Data Services (the “Paying Agent”) as the paying agent pursuant to a Paying
Agent Agreement in substantially the form attached hereto as Exhibit D (the “Paying Agent Agreement”).  At the Closing, Buyer shall deposit with the Paying Agent, for the
benefit of the Securityholders (except to the extent such Securityholders hold Company Options) cash in an amount equal to the Aggregate Upfront Transaction Consideration
minus the Upfront Option Payment minus the Converted Award Escrow Fund (the “Payment Fund”).  The Payment Fund shall not be used for any other purpose, except to
make the payments required by Section 2.1(a)(i), Section 2.7(b)(i), and Section 2.9(a) (if applicable) in accordance with the terms of this Agreement.  At the Effective Time,
Buyer shall deposit with the Surviving Company, for the benefit of the holders of Vested Company Options (in their capacity as such, each an “Optionholder” and
collectively, the “Optionholders”), for payment by the Surviving Company, cash in an amount equal to the Upfront Option Payment.  As soon as practicable after the Effective
Time (and in any event within two (2) Business Days after the Effective Time), Buyer shall cause the Surviving Company to pay the Upfront Option Payment (subject to
Section 3.2(d) below) in accordance with the Allocation Schedule through the Surviving Company payroll account(s) or the payroll account(s) of its Subsidiaries.  Buyer shall
pay all fees and expenses associated with the hiring and retention of the Paying Agent (provided that fifty percent (50%) of such expenses shall be included in Transaction
Expenses).

 
(b)           At the Effective Time, Buyer shall cause to be delivered to the Escrow Agent the Escrow Amount.  The Escrow Amount shall be held by the

Escrow Agent in the Escrow Fund solely for purposes of adjustments to the Transaction Consideration pursuant to Section 3.6(b) and the payment to the Buyer Indemnified
Parties in satisfaction of any indemnification claims required by Article X.  The administration of the Escrow Fund shall be governed by the terms of the Escrow Agreement. 
Any payments to be made out of the Escrow Fund for the benefit of the Securityholders shall be made to the Paying Agent who shall disburse such amounts to the
Securityholders in accordance with each Securityholder’s Transaction Percentage of such payments.

 
(c)           At the Effective Time, Buyer shall deposit into an account designated by the Securityholder Representative an amount equal to $200,000 (the

“Expense Fund”).  The Expense Fund shall be held by the Securityholder Representative as agent and for the benefit of the Securityholders in a segregated client account. The
Expense Fund may be used at any time by the Securityholder Representative to fund any expenses incurred by it in the performance of its duties and obligations hereunder,
under the Ancillary Agreements (if any) and the Letter Agreement by and between the Securityholder Representative, the Company and certain Selling Securityholders (the
“Securityholder Representative Letter Agreement”) or otherwise in connection with the transactions contemplated hereby or thereby.

 
(d)           At the Effective Time, Buyer shall cause to be delivered to the Escrow Agent the Converted Award Escrow Amount.  The administration of the

Converted Award Escrow Amount shall be governed by the terms of the Escrow Agreement.
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Section 3.2                    Exchange of Certificates, etc.
 

(a)           Prior to the Closing Date, Buyer shall cause the Paying Agent to mail to each of Securityholder (other than an Optionholder), including the Selling
Securityholders, a letter of transmittal in a form provided by the Paying Agent and reasonably satisfactory to the Company and Buyer (the “Letter of Transmittal”), which
specifies that delivery shall be effected, and risk of loss and title to shares of the Acquired Stock or Capital Stock, as applicable, shall pass, only upon delivery of the
Certificates representing such shares of Acquired Stock or Capital Stock, as applicable, to Buyer and instructions for use in effecting the surrender of a Certificate in exchange
for the Transaction Consideration attributable to each share represented or formerly represented by such Certificate.  Upon surrender of a Certificate to Buyer and immediately
after the Stock Sale Closing Time (in the case of the Acquired Stock) or the Effective Time (in the case of the Capital Stock) together with a Letter of Transmittal (or affidavit
of loss in accordance with Section 3.2(c)), duly completed and validly executed in accordance with the instructions thereto, and such other documents as may be required
pursuant to such instructions, the holder of such Certificate shall be entitled to promptly receive (and in any event within two (2) Business Days after delivery of the
Certificate(s) and completed Letter of Transmittal (or affidavit of loss in accordance with Section 3.2(c) in accordance with this provision) in exchange therefor pursuant to (i)
Section 2.1(a)(i) (in the case of the Acquired Stock) and (ii) Section 2.7(b)(i) (in the case of the Capital Stock).  The Certificate (if applicable) so surrendered shall forthwith
be canceled as of the Effective Time.  Buyer shall instruct the Paying Agent in accordance with the terms of the Paying Agent Agreement to make payment to a Securityholder
by wire transfer at the Closing to the extent that such Securityholder complies with the delivery requirements in this Section 3.2(a) at least three (3) Business Days prior to the
Closing Date.

 
(b)           If payment is to be made to a Person other than the Person in whose name the Certificate surrendered is registered, it shall be a condition of

payment that the Certificate so surrendered shall be properly endorsed or otherwise in proper form for transfer and delivered to the Paying Agent with all documents required
to evidence and effect such transfer, and that the Person requesting such payment pay any transfer or other Taxes required by reason of the payment to a Person other than the
registered holder of the Certificate surrendered or establish to the satisfaction of the Surviving Company that such Tax has been paid or is not applicable.  Until surrendered as
contemplated by this Section 3.2(b), each Certificate (other than Certificates representing Dissenting Shares or the Acquired Stock) shall at any time after the Effective Time
represent solely the right to receive, upon such surrender the amounts contemplated by Section 2.7(b).  For the avoidance of doubt, all Transaction Consideration payable with
respect to the Acquired Stock shall be paid to the Selling Securityholders and not to Buyer.  Until so surrendered, outstanding Certificates shall be deemed from and after the
Effective Time, to evidence only the rights to receive the portion of the Transaction Consideration payable in respect of the Capital Stock, pursuant to Section 2.7(b) (for the
avoidance of doubt, not including the Acquired Stock), as applicable.

 
(c)           If any Certificate shall have been lost, stolen or destroyed, upon the making of a customary affidavit of that fact by the Person claiming such

Certificate to be lost, stolen or destroyed, the Paying Agent shall deliver in exchange for such lost, stolen or destroyed Certificate the portion of Aggregate Upfront Transaction
Consideration attributable in respect of each share of Capital Stock formerly represented thereby by payment out of the Payment Fund.
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(d)           The Surviving Company, the Escrow Agent, the Securityholder Representative and Buyer shall be entitled to deduct and withhold from any

amounts otherwise payable pursuant to this Agreement such amounts as are required to be withheld with respect to the making of such payment under the Code, and the rules
and regulations promulgated thereunder, or any other provision of applicable Tax Laws.  Notwithstanding anything to the contrary in this Agreement, to the extent that



amounts are so withheld and paid over to the appropriate Taxing Authority, such withheld amounts shall be treated for all purposes of this Agreement as having been paid to
the holder thereof in respect of which such deduction and withholding was made.

 
(e)           At the Effective Time, the stock transfer books of the Company shall be closed and no further registration of transfers of shares shall thereafter be

made on the records of the Company.  If, after the Effective Time, Certificates are presented to the Surviving Company for transfer, such Certificates shall be canceled and
exchanged for the Transaction Consideration as provided in this Article III, subject to applicable Law in the case of Dissenting Shares.

 
(f)            To the extent permitted by applicable Law, none of Buyer, Merger Sub, the Company, the Surviving Company nor the Paying Agent shall be liable

to any Person in respect of any portion of the Aggregate Upfront Transaction Consideration from the Payment Fund properly delivered to a public official pursuant to any
applicable abandoned property, escheat or similar Law.  If any Certificates shall not have been surrendered immediately prior to the date that such unclaimed funds would
otherwise become subject to any abandoned property, escheat or similar Law unclaimed funds payable with respect to such Certificates shall, to the extent permitted by
applicable Law, become the property of Surviving Company, free and clear of all claims or interest of any Person previously entitled thereto.

 
(g)           Not more than seven (7) nor less than three (3) Business Days prior to the Stock Sale Closing Time, the Company shall deliver to Buyer a true,

correct and complete schedule setting forth (i) the allocation of the Aggregate Upfront Transaction Consideration among the Securityholders, (ii) a true and complete list of
the record holders of the issued and outstanding Capital Stock as of immediately prior to the Stock Sale Closing Time, including, (A) the number of shares of Capital Stock
owned at such time, (B) the certificate numbers and number of shares of Capital Stock represented by each such certificate and the date of issuance of each such certificate
and (B) if reflected on the books and records of the Acquired Companies, the tax identification number of each such holder, (iii) a true and complete list of holders of Vested
Company Options as of the Stock Sale Closing Time, including the exercise price of each Vested Company Option and the tax identification number of each such holder, (iv)
the mailing address of each Securityholder as set forth on the books and records of the Company, (v) the Pro Rata Share and Transaction Percentage attributable to each
Securityholder, (vi) such other information as may be reasonably required by the Paying Agent under the Paying Agent Agreement and (vii) such other information relating to
the Securityholders and in the possession of the Acquired Companies as Buyer may reasonably request prior to the date that is ten (10) Business Days prior to the Stock Sale
Closing Time in connection with the payments to be made to the Securityholders pursuant to this Agreement (the “Allocation Schedule”).  The Allocation Schedule shall be
provided by the Company in an electronic format reasonably acceptable to Buyer.
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Section 3.3                    Appraisal Rights.
 

(a)           Notwithstanding anything in this Agreement to the contrary, but only to the extent required by the DGCL, any shares of Capital Stock outstanding
immediately prior to the Effective Time (other than Acquired Stock) held by any holder who has not voted in favor of the Merger and is otherwise entitled to demand, and
who properly demands, to receive payment of the fair value for such shares of Capital Stock in accordance with Section 262 of the DGCL (such shares, “Dissenting Shares”)
shall not be converted pursuant to Section 2.7 into the right to receive Transaction Consideration unless such holder fails to perfect or otherwise effectively withdraws or loses
such holder’s right to receive payment of the fair value of such Dissenting Shares.  If, after the Effective Time, such holder fails to perfect or loses its right to demand or
receive such payment, such shares of Capital Stock shall be treated as if they had been converted as of the Effective Time into the right to receive Transaction Consideration,
without interest thereon, pursuant to Section 2.7.

 
(b)           The Company (or, after Closing, the Securityholder Representative) shall give Buyer (i) prompt notice and a copy of any notice of any demand for

payment or objection to the Merger by a holder of Capital Stock (other than Acquired Stock), of any request to withdraw a demand for payment and of any other notice or
instrument delivered to it pursuant to Section 262 of the DGCL and (ii) the opportunity to participate at Buyer’s sole expense in all negotiations and proceedings with respect
to such demands, objections and requests.  After Closing, the Securityholder Representative shall control all proceedings with respect to the foregoing; provided that except
with the prior written consent of Buyer which consent shall not be unreasonably withheld, delayed or conditioned, the Company (or, after Closing, the Securityholder
Representative) shall not make any payment with respect to any such demands, objections and requests and shall not settle (or offer to settle) any such demands, objections
and requests or approve any withdrawal of the same.

 
Section 3.4                    Payments at Closing for Indebtedness of the Company.  At least two (2) Business Days prior to the Closing, the Company shall deliver to

the Buyer a statement setting forth the Indebtedness to be repaid at Closing and, at the Closing, Buyer shall repay in full such Indebtedness by wire transfer of immediately
available funds to the applicable lender set forth on such statement as provided in the Payoff Letter regarding such Indebtedness.

 
Section 3.5                    Payments at Closing for Transaction Expenses of the Company.  At least two (2) Business Days prior to the Closing, the Company shall

deliver to the Buyer a statement setting forth the Company’s good faith estimate of the Transaction Expenses as of the end of the Closing Date (the “Estimated Transaction
Expenses”).  Such statement shall indicate the Estimated Transaction Expenses to be paid by Buyer at Closing and at the Closing, (i) Buyer shall pay, or cause to be paid,
such Estimated Transaction Expenses of the type described in clause (i)(B) of the definition of Transaction Expenses through the payroll of the Surviving Company and (ii)
Buyer shall pay in full all of the other Estimated Transaction Expenses of the type described in clause (i) of the definition of Transaction Expenses by wire transfer of
immediately available funds to the applicable Persons set forth on such statement.
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Section 3.6                    Transaction Consideration Adjustment.
 

(a)           At least two (2) days prior to the Closing Date, the Company shall deliver to Buyer a written statement (the “Estimated Closing Statement”) setting
forth (i) an estimated unaudited consolidated balance sheet of the Acquired Companies as of the close of business on the last Business Day immediately preceding the Closing
Date (the “Estimated Closing Balance Sheet”), (ii) its good faith estimate of (A) Closing Working Capital (“Estimated Net Working Capital”) and (B) the Closing
Indebtedness (the “Estimated Closing Indebtedness”) and (iii) the Company’s good faith calculation of the Estimated Adjustment Amount, together with any information that
Buyer has reasonably requested to verify the amounts reflected in the Estimated Closing Statement.  The Estimated Closing Balance Sheet shall be prepared in accordance
with GAAP, using the same accounting practices, policies and methodologies used in the preparation of the Company’s audited balance sheet for the fiscal year ended
December 31, 2013.  Buyer shall have the right to review the Estimated Closing Balance Sheet and object thereto, and the Company, on the one hand, and Buyer, on the other
hand, shall cooperate in good faith to resolve any such objections prior to the Closing and update the Estimated Closing Balance Sheet accordingly; provided, that to the
extent such objections are not resolved prior to Closing, the Estimated Closing Balance Sheet delivered by the Company in accordance with this Section 3.6(a) shall control.

 
(b)           On or before the date that is ninety (90) calendar days following the Closing Date, Buyer or its designee shall prepare, or cause to be prepared, and

deliver to the Securityholder Representative a written statement (the “Buyer Closing Statement”) setting forth (i) an unaudited consolidated balance sheet of the Acquired
Companies of the close of business on the last Business Day immediately preceding the Closing Date (the “Buyer Closing Balance Sheet”), (ii) a calculation of (A) Closing
Working Capital (“Buyer Closing Net Working Capital”) and (B) the Closing Indebtedness (the “Buyer Closing Indebtedness”) and (iii) Buyer’s calculation of the Final
Adjustment Amount, together with any information that the Securityholder Representative has reasonably requested to verify the amounts reflected in the Closing Statement. 
The Buyer Closing Balance Sheet shall be prepared in accordance with GAAP, using the same accounting practices, policies and methodologies used in the preparation of the
Company’s audited balance sheet for the fiscal year ended December 31, 2013.

 
(c)           From the delivery of the Buyer Closing Statement until the determination of Final Closing Net Working Capital and Final Closing Indebtedness in

accordance with this Section 3.6(c), Buyer will provide, and cause the Acquired Companies to provide, the Securityholder Representative with reasonable access (during



normal business hours and upon reasonable prior notice) to (i) the books, records, facilities and employees of the Acquired Companies, and (ii) the financial information, as of
the Closing Date, of the Acquired Companies, in each case, to the extent reasonably necessary for the Securityholder Representative to evaluate the Buyer Closing Statement. 
The Securityholder Representative may dispute the calculation of Buyer Closing Net Working Capital or Buyer Closing Indebtedness by notifying Buyer of such
disagreement in writing, setting forth in reasonable detail the particulars of such disagreement (a “Notice of Objection”), within thirty (30) calendar days after Securityholder
Representative’s receipt of the Buyer Closing Statement.  To the extent not set forth in the Notice of Objection, the Securityholders shall be deemed to have agreed with
Buyer’s calculation of all other items and amounts contained in the Buyer Closing Statement.  In the event that the Securityholder Representative does not provide a Notice of
Objection within such thirty (30) calendar day period, the Securityholders shall be deemed to have accepted the
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Buyer Closing Statement delivered by Buyer and Buyer’s calculation of Buyer Closing Net Working Capital and Buyer Closing Indebtedness set forth therein, which shall
then be final, binding and conclusive for all purposes hereunder.  In the event any Notice of Objection is timely provided, Buyer and the Securityholder Representative shall
use their commercially reasonable efforts for a period of thirty (30) calendar days (or such longer period as they may agree in writing) to resolve any disagreements set forth in
the Notice of Objection.  If Buyer and the Securityholder Representative are unable to resolve such items in dispute (the “Unresolved Items”) by the end of such period then,
at any time thereafter, either the Securityholder Representative or Buyer may require that the Independent Accountants resolve the Unresolved Items.  For the avoidance of
doubt, the Independent Accountants shall only resolve the Unresolved Items and not any disagreements that have been resolved by the parties.  Buyer and the Securityholder
Representative shall instruct the Independent Accountants to determine as promptly as practicable, and in any event within thirty (30) calendar days of the date on which such
dispute is referred to the Independent Accountants, based solely on the provisions of this Agreement and the written presentations by the Securityholder Representative and
Buyer, and not on an independent review, whether and to what extent (if any) the calculations of Closing Net Working Capital and/or Closing Indebtedness require
adjustment; provided, however, that in resolving any Unresolved Item, the Independent Accountants (A) may not assign a value to any item greater than the greatest value for
such item claimed by Buyer or the Securityholder Representative or less than the smallest value for such item claimed by either Buyer or the Securityholder Representative
and (B) may not take oral testimony from the parties hereto or any other Person.  The fees and expenses of the Independent Accountants shall be allocated between the parties
based upon the percentage which the portion of the contested amount not awarded to each party bears to the amount actually contested by such party.  The determination of the
Independent Accountants shall be set forth in a written statement delivered to the Securityholder Representative and Buyer and shall be final, conclusive and binding on the
parties.  The date on which Closing Net Working Capital and Closing Indebtedness is finally determined in accordance with this Section 3.6(c) is hereinafter referred to as the
“Determination Date.”  The Closing Working Capital and Closing Indebtedness, each as finally determined in accordance with this Section 3.6(c), shall be referred to as the
“Final Closing Net Working Capital” and “Final Closing Indebtedness,” respectively.

 
(d)           If the Final Adjustment Amount is greater than the Estimated Adjustment Amount, then within five (5) Business Days after the Determination

Date, Buyer shall pay an amount in cash equal to the Final Adjustment Amount minus the Estimated Adjustment Amount (the “True-up Payment”) as follows: (i) Buyer shall
deposit with the Escrow Agent as an addition to the Converted Escrow Award Fund an amount equal to (A) the True-Up Payment divided by (B) the Fully Diluted Shares
minus the number of Ineligible Option Shares multiplied by (C) the number of Contingent Converted Shares and (ii) pay the remaining True-Up Payment to the
Securityholders, pro rata in accordance with their respective Pro Rata Shares.

 
(e)           If the Final Adjustment Amount is less than the Estimated Adjustment Amount, then within five (5) Business Days after the Determination Date,

Buyer and the Securityholder Representative shall deliver joint written instructions to the Escrow Agent to release to Buyer from the Escrow Fund an amount of cash equal to
the Estimated Adjustment Amount minus the Final Adjustment Amount.
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(f)                                   The parties agree and acknowledge that any payment pursuant to Section 3.6(d) or Section 3.6(e) above will be treated by the parties as an

adjustment to the Transaction Consideration.
 

Section 3.7                                                            Distribution of Securityholder Representative Expense Fund.  The Securityholder Representative shall deposit with Paying Agent for
further distribution to each Securityholder such Securityholder’s Transaction Percentage of the Expense Fund, as and to the extent such amounts, if any, are no longer required
to be held by the Securityholder Representative for the performance of its duties hereunder, as determined by the Securityholder Representative in its sole discretion.

 
ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF THE COMPANY
 

The Company represents and warrants to Buyer and Merger Sub as of the Effective Date that, except as set forth in the sections and subsections of Disclosure
Schedules attached hereto (the “Disclosure Schedules”) (facts, documents, matters and other items disclosed in the Disclosure Schedules, once included therein and regardless
of section references in such Disclosure Schedules, shall be deemed disclosed for purposes of any representation and warranty herein to the extent such disclosure, on its face,
is responsive or applicable to such representation or warranty) as follows; provided, notwithstanding anything herein to the contrary, (x) Section 4.26 contains the sole and
exclusive representations and warranties with respect to the Specified Litigation and the Portfolio Management System Patent and (y) except as expressly set forth in Section
4.26, (1) the Company makes no representation or warranty regarding the Specified Litigation or the Portfolio Management System Patent and (2) no representation or
warranty herein shall be breached as a result of the Specified Litigation or the Portfolio Management System Patent:

 
Section 4.1                                                            Organization and Qualifications.
 

(a)                                 Each Acquired Company is (i) duly organized, validly existing and in good standing under the laws of the jurisdiction of its formation, and has full
power and authority to own, lease and operate its properties and to carry on its business as it is now being conducted and (ii) duly qualified or licensed as a foreign corporation
to do business, and is in good standing, in each jurisdiction where the character of the properties owned, leased or operated by it or the nature of its business makes such
qualification or licensing necessary, except for any such failures to be so qualified or licensed and in good standing that would not, individually or in the aggregate, have a
Material Adverse Effect.

 
(b)                                 Section 4.1(b) of the Disclosure Schedules contains a list of all Subsidiaries of the Company.  Except for the Subsidiaries set forth in Section

4.1(b) of the Disclosure Schedules, the Company does not own of record or beneficially, directly or indirectly, or have any right to acquire or have any involvement in
negotiations to acquire, any securities of any other Person.  Except as set forth in Section 4.1(b) of the Disclosure Schedules, all of the outstanding equity securities of each
Subsidiary (the “Subsidiary Interests”) are owned beneficially and of record by the Company, one of its other Subsidiaries, or any combination of the Company and/or one or
more of its other Subsidiaries, in each case free and clear of any Encumbrances (other than restrictions on transfer under applicable securities Law and Permitted
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Encumbrances).  The Subsidiary Interests (i) are validly issued and outstanding and fully paid and, for each Subsidiary that is a corporation, nonassessable and (ii) are not
subject to, or issued in violation of, any purchase option, call option, right of first refusal, preemptive right or any similar provision under applicable Law or any Contract.

 



(c)                                  The Company has heretofore furnished to Buyer a true, complete and correct copy of the certificate of incorporation and bylaws (or other similar
organizational documents), each as amended as of the Effective Date, of each of the Acquired Companies, each of which are in full force and effect.  No Acquired Company is
in violation of any of the provisions of its certificate of incorporation or bylaws (or other similar organizational documents).  True, complete and correct copies of the transfer
books and minute books of the Acquired Companies have been furnished to Buyer prior to the Effective Date.

 
(d)                                 The Company has furnished to Buyer true, complete and correct copies of the minutes of all meetings (or, in the case of minutes that have not yet

been finalized, a brief summary of the meeting) of the stockholders of the Company, the Company Board (and any committees thereof) and the board of directors or
comparable governing body of each Subsidiary of the Company (and any committees thereof).

 
Section 4.2                                                            Authorization; Power; Enforceability.
 

(a)                                 Each Acquired Company has the requisite corporate or limited liability company power and authority to own and hold its properties and to carry
on its business as now conducted.  The Company has full corporate power and authority to execute and deliver this Agreement and each of the Ancillary Agreements to which
it will be a party and to perform its obligations hereunder and thereunder and to consummate the transactions contemplated hereby and thereby; provided that the Requisite
Stockholder Consent (as defined below) is required for the Company to consummate the Merger.  The execution and delivery by the Company of this Agreement and each of
the Ancillary Agreements to which the Company will be party and the consummation by the Company of the transactions contemplated hereby and thereby have been duly
and validly authorized by the Company Board.  Subject to receipt of the Requisite Stockholder Consent, no other corporate proceedings on the part of the Company are
necessary to authorize the execution and delivery of this Agreement or any Ancillary Agreement or to consummate the Transactions contemplated hereby and thereby.  This
Agreement has been, and upon their execution each of the Ancillary Agreements to which the Company will be a party will have been, duly executed and delivered by the
Company. This Agreement constitutes, and upon their execution each of the Ancillary Agreements to which the Company will be a party will constitute, the legal, valid and
binding obligations of the Company, enforceable against the Company in accordance with their respective terms, except as enforcement may be limited by applicable
bankruptcy, insolvency, reorganization, moratorium or similar laws affecting creditors’ rights generally and by general principles of equity (regardless of whether considered
in a proceeding in equity or at law).

 
(b)                                 The Company Board has (i) determined that this Agreement, the Ancillary Agreements and the Transactions are fair to and in the best interests of

the Company and its stockholders and (ii) resolved to recommend that the stockholders approve and adopt this Agreement and the Transactions.  The affirmative votes of the
holders of (A) a majority of the
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outstanding Capital Stock entitled to vote (voting together on an as-converted basis) and (B) the holders of at least sixty percent (60%) of the outstanding shares of Series A
Preferred Stock and Series B-1 Preferred Stock (voting together as a single class, on an as-converted basis) are the only votes of the holders of any class or series of the
Company’s Capital Stock necessary to approve and adopt this Agreement and the Transactions (the “Requisite Stockholder Consent”).

 
(c)                                  No “fair price”, “moratorium,” “control share acquisition,” “business combination” or other similar anti-takeover statute or regulation (including

Section 203 of the DGCL) enacted under Laws applicable to the Acquired Companies is applicable to this Agreement, the Transactions or any of the other transactions
contemplated by this Agreement.  The Company Board has taken all actions so that the restrictions contained in Section 203 of the DGCL applicable to a “business
combination” (as defined in such Section 203) will not apply to the execution, delivery or performance of this Agreement and the consummation of the Transactions and the
other transactions contemplated hereby.

 
Section 4.3                                                            Authorized Capital Stock.
 

(a)                                 The authorized Capital Stock of the Company consists of (i) one hundred ten million (110,000,000) shares of Common Stock, and (ii) seventy-nine
million, eight hundred twenty-eight thousand, two hundred thirteen (79,828,213) shares of preferred stock of the Company, forty-two million, three hundred forty-seven
thousand, six hundred sixty (42,347,660) of which are designated as Series A Preferred Stock, thirty-six million, four hundred eighty thousand, five hundred fifty-three
(36,480,553) of which are designated Series B-1 Preferred Stock and one million (1,000,000) of which are designated Series B-2 Preferred Stock.  As of the Effective Date,
(A) twenty-one million, nine hundred thirty-three thousand, ninety eight (21,933,098) shares of Common Stock are validly issued and outstanding, fully paid and
nonassessable, (B) thirty-five million, three hundred twenty-seven thousand, seven hundred eighty (35,327,780) shares of Series A Preferred Stock are validly issued and
outstanding, fully paid and nonassessable, (C) thirty million, two hundred sixty-two thousand, nine hundred seventeen (30,262,917) shares of Series B-1 Preferred Stock are
validly issued and outstanding, fully paid and nonassessable and (D) one million (1,000,000) shares of Series B-2 Preferred Stock are validly issued and outstanding, fully
paid and nonassessable.

 
(b)                                 Section 4.3(b) of the Disclosure Schedules sets forth a list of (i) the holders of record of Capital Stock, including the class and number of shares of

Capital Stock held by them, (ii) the holders of warrants to purchase Company Stock and (iii) the holders of Company Options.
 
(c)                                  Except as set forth in Section 4.3(c) of the Disclosure Schedule, (i) no Person owns of record any shares of Capital Stock, (ii) no subscription,

warrant (including any Company Warrant), option, convertible or exchangeable security, call, “phantom” stock right, stock appreciation right, stock-based performance unit
or other right (contingent or other) to purchase or otherwise acquire equity securities of the Company is authorized or outstanding, (iii) there is no Contract pursuant to which
the Company is or may become obligated to issue, deliver, transfer or sell, or pursuant to which any Person has a right to subscribe for or acquire from the Company, any
shares, subscriptions, warrants, options, convertible or exchangeable securities, or other such rights, equity interests or securities of the Company, or to distribute to
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holders of any of the Company’s equity securities any evidence of Indebtedness or asset and (iv) none of the Capital Stock is subject to, or was issued in violation of, any
purchase option, call option, right of first refusal, preemptive right or any similar provision under applicable Law or Contract.

 
(d)                                 Except as provided for in the Company’s certificate of incorporation, as set forth in Section 4.3(d) and the rights of Buyer and Merger Sub under

this Agreement, the Company has no obligation (contingent or other) to purchase, redeem or otherwise acquire any of its equity securities or any interest therein from any
Person or to pay any dividend or make any other distribution in respect thereof.  Except for the Investor Agreements, no Acquired Company is party to (and there are no)
voting trusts or agreements, stockholders’ agreements, pledge agreements, buy-sell agreements, rights of first refusal, preemptive rights or proxies relating to any equity
securities of any Acquired Company (whether or not an Acquired Company is a party thereto).  All of the outstanding securities of the Company were issued in compliance
with all applicable federal and state securities Laws.

 
Section 4.4                                                            No Conflict; Required Filings and Consents.
 

(a)                                 Except as set forth in Section 4.4(a) of the Disclosure Schedules, the execution, delivery and performance by the Company of this Agreement and
each of the Ancillary Agreements to which the Company will be a party, and the consummation of the transactions contemplated hereby and thereby, do not and will not:

 
(i)                                     conflict with or violate the certificate of incorporation or bylaws (or other similar organizational documents) of any of the Acquired

Companies;



 
(ii)                                  assuming that all Governmental Approvals set forth in Section 4.4(b) of the Disclosure Schedule and any consent, authorization,

approval or wavier of any party (other than a Governmental Authority) to any Material Contract and as set forth on Section 4.4(a)(ii) of the Disclosure Schedules (collectively,
the “Third Party Consents”) have been obtained or made, conflict with or violate any Law applicable to any of the Acquired Companies or by which any property or asset of
any of the Acquired Companies is bound or affected in any material respect;

 
(iii)                               result in any material breach or material violation of, result in the termination or acceleration of, conflict with in any material respect or

constitute a material default (or an event that, with notice or lapse of time or both, would become a material default) under, or require any consent of any Person pursuant to,
any Material Contract; or

 
(iv)                              result in the creation of any Encumbrance (other than a Permitted Encumbrance) on any of the material assets of an Acquired Company;
 

provided, however, that the representations in clauses (ii) and (iii) shall not apply to Advisory Contracts to the extent that receipt of consent from a party to such Contract is
required under the Advisers Act in respect of the transactions contemplated by this Agreement, which consents shall be governed by Section 7.9(c).
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(b)                                 No Acquired Company is required to file, seek or obtain any material notice, authorization, approval, Order, permit or consent of or with any

Governmental Authority (collectively, “Governmental Approvals”), in connection with the execution, delivery and performance by any Acquired Company of this Agreement
and each of the Ancillary Agreements to which the Company will be a party or the consummation of the transactions contemplated hereby or thereby, except for (i) the filing
of the Certificate of Merger with the Secretary of State of the State of Delaware, (ii) such filings as may be required by any applicable federal or state securities or “blue sky”
laws, (iii) the amendment of PII’s Form ADV or filing of a Form ADV-W and (iv) as described in Section 4.4(b) of the Disclosure Schedules.

 
Section 4.5                                                            Financial Statements; No Undisclosed Liabilities; Financial Controls.
 

(a)                                 Section 4.5 of the Disclosure Schedules contains (i) the consolidated balance sheet of the Acquired Companies as of December 31, 2011 and the
related consolidated statements of income, stockholders’ equity and cash flows of the Acquired Companies for the year ended December 31, 2011, each as audited by
McGladry LLP, (ii) the consolidated balance sheet of the Acquired Companies as of December 31, 2012 and the related consolidated statements of income, stockholders’
equity and cash flows of the Acquired Companies for the year ended December 31, 2012, each as audited by McGladry LLP, (iii) the consolidated balance sheet of the
Acquired Companies as of December 31, 2013 and the related consolidated statements of income, stockholders’ equity and cash flows of the Acquired Companies for the year
ended December 31, 2013, each as audited by McGladry LLP (the “Balance Sheet”) and (iv) the unaudited consolidated balance sheet of the Acquired Companies as of
March 31, 2014 and the related unaudited consolidated statements of income, stockholders’ equity and cash flows of the Acquired Companies for the three (3) months then-
ended.  All such financial statements have been prepared in accordance with GAAP consistently applied (except that such unaudited financial statements do not contain all of
the required footnotes and are subject to normal year-end adjustments, provided such adjustments are not, individually or in the aggregate, material) and present fairly and
accurately, in all material respects, the financial condition of the Acquired Companies and the results of the operations of the Acquired Companies as of the date thereof and
for the periods covered thereby.  The Company maintains a standard system of accounting established and administered in accordance with GAAP.

 
(b)                                 The Acquired Companies do not have any liabilities (including trade payables and accrued expenses) that are of the type that would be set forth

on the consolidated balance sheet of the Acquired Companies prepared in accordance with GAAP other than those (i) reflected in, reserved against or otherwise described in
the Balance Sheet or the notes thereto, (ii) incurred in the ordinary course of business and consistent with past practices since the date of the Balance Sheet (none of which
constitutes Indebtedness or arose out of or was caused by any breach of Contract, breach of warranty, tort, infringement or violation of Law), (iii) Excluded Trade Obligations
incurred since the date of the Balance Sheet, or (iv) Transaction Expenses or Closing Indebtedness.

 
(c)                                  Except as set forth in Section 4.5 of the Disclosure Schedule, the Company implements policies, controls and practices to provide reasonable

assurances that: (i) transactions are executed in accordance with management’s general or specific authorization;
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(ii) transactions are recorded as necessary to permit preparation of the consolidated financial statements of the Company in conformity with GAAP and to maintain
accountability for assets; (iii) access to assets is permitted only in accordance with management’s general or specific authorization; and (iv) any significant deficiencies or
material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to materially and adversely affect the ability to record,
process, summarize and report financial information, and any fraud, whether or not material, which involves management or other employees who have a significant role in
respect of internal control over financial reporting, are disclosed to the appropriate member of management.  The Company has disclosed to Buyer any deficiency or weakness
described in clause (iv) of this Section 4.5(c) that has been reported to the independent auditors or directors of the Company during the past five (5) years.

 
Section 4.6                                                            Events Subsequent to the Date of the Balance Sheet.  Except as set forth in Section 4.6 of the Disclosure Schedule, since the date of the

Balance Sheet until the Effective Date:
 

(a)                                 there has been no change in the condition, assets or business of the Acquired Companies, except such changes that have not had or would not be
reasonably likely to have, individually or in the aggregate, a Material Adverse Effect;

 
(b)                                 the Acquired Companies have conducted their respective businesses only in the ordinary course, consistent with past practices, and there has been

no occurrence, change, event, effect, circumstance or development that has had, or would be reasonably likely to have, a Material Adverse Effect;
 
(c)                                  no Acquired Company has issued, sold or delivered, or agreed or committed to issue, sell or deliver (whether through the issuance or granting of

options, warrants, convertible or exchangeable securities, commitments, subscriptions rights to purchase or otherwise) any stock, bond or other debt or equity security or
profits interests, other than issuances of awards pursuant to the Equity Incentive Plan or issuance of Capital Stock upon exercise of awards issued pursuant to the Equity
Incentive Plan, or amended any of the terms thereof;

 
(d)                                 no Acquired Company has made any borrowing, incurred any Indebtedness or issued any debt securities or assumed, guaranteed or endorsed, or

otherwise become responsible for, the Indebtedness of any Person, or made any loans or advances, except for amounts borrowed under the Company’s existing revolving line
of credit or in the ordinary course of business consistent with past practice;

 
(e)                                  the Company has not declared or made any payment or distribution to Securityholders or purchased or redeemed any share of Capital Stock or

other equity security;
 
(f)                                   no Acquired Company has mortgaged, pledged, encumbered or subjected to Encumbrance any of its assets, tangible or intangible, other than

Permitted Encumbrances;
 
(g)                                  no Acquired Company has sold, assigned, conveyed or otherwise transferred any of its tangible assets having a book value in excess of $100,000



or sold, assigned,
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transferred or licensed any Intellectual Property, in each case, except licenses in the ordinary course of business;

 
(h)                                 no Acquired Company has amended, changed, or terminated, or suffered any amendment, change, or termination of, any Material Contract or

waived, released or canceled any material debt owing to it or any claim against a third party or instituted, settled, or agreed to settle any Action;
 
(i)                                     no Acquired Company has paid any amount, performed any obligation or agreed to pay any amount or perform any obligation, in settlement or

compromise of any Action or claims of liability against an Acquired Company or any of their respective directors, officers, employees or agents;
 
(j)                                    no Acquired Company has suffered any material damage, material destruction or material Loss of its assets or properties (whether or not covered

by insurance) or waived any right of substantial value whether or not in the ordinary course of business, other than routine trading errors of not more $175,000 (in the
aggregate) occurring in the ordinary course of business;

 
(k)                                 no Acquired Company has amended or modified its respective certificate of incorporation, bylaws or equivalent organizational documents;
 
(l)                                     there has been no (i) reclassification, combination, split, subdivision or redemption, or purchase, directly or indirectly, of any of the Capital Stock,

except for the repurchase of Capital Stock issued under the Equity Incentive Plan, or (ii) dividend or other distribution (whether in cash, shares or property or any combination
thereof) in respect thereof;

 
(m)                             no Acquired Company has acquired any Person or any material assets of any Person (whether by merger, consolidation, acquisition of securities or

assets or otherwise), or entered into any joint venture, exclusive dealing, noncompetition or similar Contract;
 
(n)                                 no Acquired Company has made any capital improvements or purchases or other capital expenditures, or series of related capital improvements or

purchases or other capital expenditures, or entered into any commitment for capital improvements or purchases or other capital expenditures or series of related capital
improvements or purchases or other capital expenditures, involving more than $100,000 individually, or more than $250,000 in the aggregate;

 
(o)                                 no Acquired Company has made any change in its accounting systems, policies, principles, practices or methods, except as required by GAAP;
 
(p)                                 no Acquired Company has entered into any Contract or transaction that is required to be disclosed pursuant to Section 4.17;
 
(q)                                 no Acquired Company entered into, adopted, amended or terminated any bonus, profit sharing, compensation, termination, share option, share

appreciation right, restricted share, performance unit, pension, retirement, deferred compensation, employment, severance or other employee benefit agreement, trust, plan,
fund or other arrangement for the
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benefit or welfare of any director, officer or employee, or increased in any manner the compensation or fringe benefits of any director, officer or employee or paid any benefit
not required by any existing plan and arrangement;

 
(r)                                    no Acquired Company made, changed or revoked any material Tax election or settled or compromised any federal, provincial, state, local or

foreign Tax liability, surrendered any right to claim a Tax refund, entered into a Tax sharing agreement, obtained any Tax ruling, prepared any Tax Return in a manner that is
not consistent with past practices, or filed any amended Tax Return or waived or extended the statute of limitations in respect of any such Taxes;

 
(s)                                    no Acquired Company has, except for the Transactions adopted a plan of complete or partial liquidation, dissolution, merger, consolidation,

restructuring, recapitalization or other reorganization; and
 
(t)                                    no Acquired Company has authorized or entered into any commitment (contingent or otherwise) to do any of the foregoing.
 

Section 4.7                                                            Litigation; Compliance with Law; Permits.
 

(a)                                 Except as set forth in Section 4.7(a) of the Disclosure Schedule, there is no Action pending or, to the Company’s Knowledge, threatened against or
affecting the Acquired Companies that would reasonably be expected to have a Material Adverse Effect or result in a liability or loss to the Acquired Companies of more than
$250,000 individually or in the aggregate (after giving effect to any amounts reasonably expected to be recovered from insurance or other third parties).  Other than rules,
regulations or Orders generally applicable to any Person providing investment advisory or investment management services issued by the U.S. Securities and Exchange
Commission, the Department of Labor or any comparable state or foreign Governmental Authority with respect to guidelines on investment managers that have not arisen as a
direct result of the operations of an Acquired Company or as set forth in Section 4.7(a) of the Disclosure Schedules, none of the Acquired Companies is, and none of the
Acquired Companies has been in the last three (3) years, subject to any Order.  No Acquired Company is in default with respect to any Order known to or served upon any of
the Acquired Companies.  There is no Action by any of the Acquired Companies pending against others.  None of the Acquired Companies has entered into any Contract to
settle or compromise any Action (including any pending or threatened Action) that involves any obligation other than the payment of money and under which an Acquired
Company has any continuing obligations (other than confidentiality).

 
(b)                                 The Acquired Companies are in compliance in all material respects with all Laws applicable to it (including any registration required under the

Advisers Act).  Since January 1, 2012, no Acquired Company has received any written notice, order, inquiry, investigation, complaint or other communication from any
Governmental Authority or any other Person that the Company is not in compliance in all material respects with any Law applicable to it.
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(c)                                  Section 4.7(c) of the Disclosure Schedules sets forth a true and complete list of all material permits, licenses, franchises, approvals, certificates,

consents, waivers, concessions, exemptions, orders, registrations, notices or other authorizations of any Governmental Authority necessary for each of the Acquired
Companies to own, lease and operate its properties and to carry on its business as currently conducted (the “Permits”).  Each Acquired Company holds, and is in compliance
in all material respects with, all such Permits and all such Permits are in full force and effect.

 
Section 4.8                                                            Proprietary Information of Third Parties.  None of the Acquired Companies has received any written notice from a third party claiming

that any person employed, or otherwise engaged as a consultant, by the Acquired Companies has (a) violated or may be violating any of the terms or conditions of his



employment, non-competition or non-disclosure agreement with such third party, (b) disclosed or may be disclosing or utilized or may be utilizing any trade secret or
proprietary information or documentation of such third party or (c) interfered or may be interfering in the employment relationship between such third party and any of its
present or former employees.  To the Company’s Knowledge, no person employed, or otherwise engaged as a consultant, by the Acquired Companies has employed any trade
secret or any information or documentation proprietary to any former employer in a manner which violates the rights of any such former employer, and to the Company’s
Knowledge, no person employed, or otherwise engaged as a consultant, by the Acquired Companies have violated any binding confidentiality obligations which such person
may have had with any third party, in each case in connection with the development, manufacture or sale of any product or the development or sale of any service of the
Company.

 
Section 4.9                                                            Intellectual Property.
 

(a)                                 Section 4.9(a) of the Disclosure Schedules contains a true and complete list of the following categories of Intellectual Property owned by the
Acquired Companies: (i) all issued patents and patent applications; (ii) all registered and applied for trademarks/service marks; (iii) all domain names; (iv) all registered and
applied for copyrights (and applications for such that are in the process of being prepared); and (v) all software applications or platforms that are material to the delivery of
products and services offered by the Acquired Companies (collectively, the “Owned Intellectual Property”). Section 4.9(a) of the Disclosure Schedules specifies as to all such
Intellectual Property the nature of the Intellectual Property and, if registered or applied for, the applicable jurisdiction(s) in which such Intellectual Property has been issued or
registered or in which an application for such issuance or registration has been filed, the applicable registration numbers (or application numbers), the applicable dates issued
(or dates filed) and the registered owners or applicants thereof.  Except as set forth in Section 4.9(a) of the Disclosure Schedule, all of the Owned Intellectual Property is free
and clear of all Encumbrances (other than Permitted Encumbrances) and is in good standing, and all material registration, maintenance, renewal and annuity fees and Taxes
have been paid, and all material documents have been filed in connection with the Company’s registered Intellectual Property or pending applications therefor.

 
(b)                                 Except as set forth in Section 4.9(b) of the Disclosure Schedule, (i) there is no Action pending or, to the Company’s Knowledge, threatened against

any of the Acquired Companies that would interfere with such Acquired Company’s right to use the Intellectual
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Property being used in the respective Acquired Companies’ business as now operated, (ii) the conduct of each of the Acquired Companies’ business as now operated does not
conflict with any Intellectual Property (other than patents) of any other Person, and (iii) to the Company’s Knowledge, the conduct of each of the Acquired Companies’
business as now operated does not conflict with any patents of any other Person.

 
(c)                                  Except as set forth in Section 4.9(c) of the Disclosure Schedule, (i) no Action is pending or, to the Company’s Knowledge, threatened to the effect

that any Acquired Company’s rights to the Intellectual Property is invalid or unenforceable by such Acquired Company and (ii) to the Company’s Knowledge, no patents
owned or used by the Company are invalid.  All registered trademarks and issued patents identified in Section 4.9(c) of the Disclosure Schedule are in full force and effect and
currently in good standing and have not been canceled, expired or abandoned.  The Acquired Companies exclusively own, license, or otherwise have a valid right to use the
Intellectual Property used in the business free and clear of any Encumbrances.

 
(d)                                 Except as set forth in Section 4.9(d) of the Disclosure Schedule, no Acquired Company has any obligation to compensate any Person for the use of

any patents or rights, and no Acquired Company has granted any Person any license or other rights to use in any manner any of the patents or rights of the Company, whether
requiring the payment of royalties or not, in each case other than in the ordinary course of business.  No Acquired Company has entered into any agreement to indemnify any
other Person against any charge of infringement of any patent, trademark, trade name, service mark or copyright, other than in the ordinary course of business.

 
(e)                                  Except as set forth in Section 4.9(e) of the Disclosure Schedule, each current and former employee of the Acquired Companies who has

contributed to or participated in the creation or development of any Intellectual Property owned or purported to be owned by the Acquired Companies has executed a
Proprietary Information and Inventions Agreement on substantially the applicable Acquired Company’s standard form.  No past, present or future royalties or other fees are or
will be payable to any current or former employee, officer, director, shareholder, agent, consultant or independent contractor with respect to any Intellectual Property used in
the business of the Acquired Companies.

 
(f)                                   The Acquired Companies have taken all reasonable steps to protect and preserve their rights in all material confidential information and all trade

secrets that comprise any part of the Intellectual Property owned by or licensed to the Acquired Companies and to protect and preserve all confidential information or trade
secrets provided by any third party to the Acquired Companies that the Acquired Companies are obligated to keep confidential, including by maintaining commercially
reasonable security programs and privacy policies.  All trade secrets developed by and belonging to the Acquired Companies that are material to the business of the Acquired
Companies have been kept confidential.  The Acquired Companies have the right to use, free and clear of claims or rights of others, all trade secrets, customer lists, processes,
owned computer software, patents (to the Company’s Knowledge), copyrights and trademarks required for the business of the Acquired Companies as they now exist or the
Acquired Companies believe that they can obtain any such rights as necessary for the conduct of its business as planned to be conducted without having a Material Adverse
Effect.  Except as set
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forth in Section 4.9(f) of the Disclosure Schedule, no other Person has any right, title or interest, ownership, license or otherwise, in and to any Intellectual Property generated,
developed, or created in any manner by any employee of the Acquired Companies while employed by the Acquired Companies.  Except as set forth in Section 4.9(f) of the
Disclosure Schedule, each current and former consultant of the Acquired Companies who provided services to the Acquired Companies relating to the Intellectual Property
has executed an agreement containing customary proprietary information and invention assignments in favor of the Acquired Companies.

 
(g)                                  Except as set forth in Section 4.9(g) of the Disclosure Schedule, the Intellectual Property owned by the Acquired Companies does not directly or

indirectly include any Publicly Available Software and the Company has not used Publicly Available Software, in whole or in part, in the development of any part of such
Intellectual Property, in any such case in a manner that would subject such Intellectual Property, in whole or in part, to all or part of the license obligations of any Publicly
Available Software.  “Publicly Available Software” means any software that requires as a condition of use, modification, and/or distribution of such software that such
software or other software incorporated into, derived from, or distributed with such software (i) be disclosed or distributed in source code form, (ii) be licensed for the
purpose of making derivative works or (iii) be redistributable at no or minimal charge.  Publicly Available Software includes software licensed or distributed under any of the
following licenses: (A) GNU General Public License (GPL) or Lesser/Library GPL (LGPL), (B) the Artistic License (e.g., PERL), (C) the Mozilla Public License, (D) the
Netscape Public License, and (E) the Sun Community Source License (SCSL), the Sun Industry Source License (SISL), and the Apache Server License.

 
(h)                                 Section 4.9(h) of the Disclosure Schedules sets forth a complete and accurate list of all Contracts, indicating for each the title and the parties

thereto, (i) granting to any Acquired Company any material right under or with respect to any Intellectual Property owned by a third party that is material to the operation of
the businesses of the Acquired Companies as such business is currently conducted, other than rights to Intellectual Property owned by a third party that is commercially
available and used generally in the Acquired Companies’ operations and that are licensed for a license fee of no more than $15,000 per license pursuant to a license
agreement; and (ii) all licenses, sublicenses, consents or other Contracts pursuant to which the Company has licensed to any third party any Intellectual Property, other than
agreements entered into in the ordinary course of operation.

 
(i)                                     To the Company’s Knowledge, no source code of any computer software owned by the Acquired Companies has been disclosed to another Person

other than an escrow agent pursuant to the terms of a source code escrow agreement in customary form or to an employee or independent contractor of the Acquired



Companies subject to non-disclosure obligations.  Except as set forth in Section 4.9(i) of the Disclosure Schedules, each Acquired Company has taken commercially
reasonable steps to ensure that all software used by such Acquired Company is free of any disabling codes or instructions, and any virus or other intentionally created,
undocumented contaminant, that is intended to be used to, access, modify, delete, damage or disable any of internal computer systems (including hardware, software,
databases and embedded control systems) of such Acquired Company.  Each Acquired Company has taken reasonable steps to safeguard such systems and restrict
unauthorized access thereto.
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(j)                                    Except in compliance with an established corporate policy, none of the Acquired Companies have collected or used any Personally Identifiable

Information from any third parties, and in connection with any collection or use of Personally Identifiable Information each of the Acquired Companies, has complied in all
material respects with all applicable domestic Laws and has complied in all material respects with all foreign Laws and its publicly available privacy policy (if any) relating to
the collection, storage, use and onward transfer of all Personally Identifiable Information collected by such Acquired Company.  “Personally Identifiable Information” means
data used or intended to be used to identify, contact, or precisely locate a person, such as, name, address, telephone numbers, financial account number and/or account
information, email address, or government-issued identifier.

 
Section 4.10                                                     Title to Properties.  The Acquired Companies have good and valid title to or a valid leasehold interest in their respective properties, rights

and assets (a) used, or held for use, by an Acquired Company in connection with the conduct of its business or (b) reflected on the Balance Sheet or acquired by them since the
date of the Balance Sheet (other than properties and assets disposed of in the ordinary course of business since the date of the Balance Sheet), and all such properties, rights
and assets are free and clear of Encumbrances, except for (i) liens for Taxes not yet due and payable or that are being contested in good faith by appropriate proceedings and
for which adequate reserves have been established in accordance with GAAP, (ii) inchoate, mechanics’, workmen’s, repairmen’s, warehousemen’s, materialmen’s and
carriers’ liens or other similar liens arising in the ordinary course of business of the Acquired Companies consistent with past practice, in each case, for sums not yet due and
payable or due but not delinquent or being contested in good faith by appropriate proceedings, (iii) Encumbrances incurred in the ordinary course of business, consistent with
past practice and other imperfections of title, in each case, that are not reasonably likely to adversely interfere in a material way with the business operations of the Acquired
Companies or their use of such assets or properties (as such assets or properties are currently used by the Acquired Companies), (iv) non-exclusive licenses of Intellectual
Property and (v) any Encumbrances set forth in Section 4.10 of the Disclosure Schedules (collectively, “Permitted Encumbrances”).  There are no condemnation,
environmental, zoning or other land use regulation Actions pending that would materially adversely affect the use or operation of the Acquired Companies’ properties and
assets for their respective intended uses and purposes, or the value of such properties, and no Acquired Company received written notice of any special assessment
proceedings which would affect such properties and assets.  All tangible assets owned or leased by the Acquired Companies have been maintained in all material respects in
accordance with generally accepted industry practice, are in good operating condition and repair, ordinary wear and tear excepted and are free from defects other than such
minor defects as do not interfere with the intended use thereof in the conduct of normal operations.

 
This Section 4.10 does not relate to real property or interests in real property, such items being the subject of Section 4.11, or to Intellectual Property, such items

being the subject of Section 4.9.
 

Section 4.11                                                     Leasehold Interests.
 

(a)                                 None of the Acquired Companies have any Owned Real Property.  Section 4.11 of the Disclosure Schedules sets forth a true, correct and complete
list of all Leased Real
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Property.  The Leased Real Property constitutes all of the real property interests held by the Acquired Companies.  Each Acquired Company has valid and binding leasehold
title to all Leased Real Property purported to be leased by such Acquired Company, in each case, free and clear of all Encumbrances, except Permitted Encumbrances.  No
parcel of Leased Real Property is subject to any Order to modify the zoning classification, to classify as a landmark, to impose special assessments , to restrict in any way the
right to use, develop or alter, or to be sold or  is being condemned, expropriated or otherwise taken by any public authority with or without payment of compensation therefor,
nor, to the Knowledge of the Company, has any such zoning modification, classification, restriction, condemnation, expropriation or taking been proposed.  No parcel of
Leased Real Property is subject to any Encumbrance, easement, right-of-way, building or use restriction, exception, variance, reservation or limitation that might interfere
with or impair the present and continued use thereof in the usual and normal conduct of the business and operations of the Acquired Companies.

 
(b)                                 The Leased Real Property and the structures on the Leased Real Property used by the Acquired Companies are adequately maintained and are in

good operating condition and repair, ordinary wear and tear excepted, for the requirements of the business of the Acquired Companies as currently conducted.  Each separate
parcel included in the Leased Real Property has adequate water supply, storm and sanitary sewer facilities, access to telephone, gas and electrical connections, fire protection,
drainage and other public utilities, and has adequate parking facilities that meet all requirements imposed by Laws applicable to or binding on the applicable Acquired
Company or any of its assets or properties.

 
(c)                                  All leases covering the Leased Real Property and all amendments and modifications thereto (the “Real Property Leases”) are in full force and

effect and are the legal, valid and binding obligations of the applicable Acquired Company, enforceable against it in accordance with its terms, except as such enforceability
may be limited by bankruptcy, insolvency, reorganization, moratorium and similar laws affecting creditors’ rights generally and by general equitable principles (regardless of
whether enforcement is sought in a proceeding at Law or in equity).  Except as set forth in Section 4.11(c) of the Disclosure Schedules, there exists no material default under
any Real Property Lease by any Acquired Company or, to the Company’s Knowledge, any other party thereto, nor any event which, with notice or lapse of time or both,
would constitute a material default thereunder by an Acquired Company or, to the Company’s Knowledge, any other party thereto.  All rent and other amounts due and
payable with respect to the Real Property Leases have been paid through the Effective Date and all rent and other amounts due and payable with respect to the Real Property
Leases on or prior to the Closing Date shall have been paid prior to the Closing Date.  Except as set forth in Section 4.11(c) of the Disclosure Schedules, none of the Real
Property Leases expire or terminate by their terms prior to the first (1 ) anniversary of the Effective Date.  The Company has delivered to Buyer true, correct and complete
copies of all Real Property Leases, together with copies of all reports (if any) of any engineers, environmental consultants or other consultants in its possession or control
relating to any of the Leased Real Property.

 
Section 4.12                                                     Insurance.
 

(a)                                 Section 4.12(a) of the Disclosure Schedules sets forth a list, as of the Effective Date, of all material insurance policies maintained by the Company
and/or its Subsidiaries
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(collectively, the “Insurance Policies”) and the Company has heretofore furnished to Buyer true, correct and complete copies of all Insurance Policies.  Such Insurance
Policies are valid, in full force and effect and enforceable, and all premiums due on such Insurance Policies have been paid.  To the Knowledge of the Company, no notice of
cancellation, termination or reduction of coverage has been received by an Acquired Company with respect to any Insurance Policy.  Except as set forth in Section 4.12(a) of

st



the Disclosure Schedules, none of the Acquired Companies has been refused any insurance with respect to its assets or operations, and none of the Acquired Companies’
coverage has been limited by any insurance carrier to which any of them has applied for any such insurance or with which any of them has carried insurance.

 
(b)                                 The Company has furnished to Buyer a true, correct and complete list of all claims which have been made by the Company since January 1, 2012,

under any workers’ compensation, general liability, property or other insurance policy applicable to the Company or any of its assets or its business.  Except as set forth on
such list, there are no pending or threatened claims under any insurance policy.

 
Section 4.13                                                     Taxes.  Except as set forth in Section 4.13 of the Disclosure Schedules:
 

(a)                                 The Acquired Companies have duly and timely filed or caused to be filed (including all applicable extensions) or will duly and timely file or cause
to be filed prior to the Closing Date all Tax Returns required to be filed on or prior to the Closing Date and the information provided on such Tax Returns is complete and
accurate in all material respects.

 
(b)                                 The Acquired Companies have paid all material Taxes that are due and payable by the Acquired Companies.
 
(c)                                  Each of the Acquired Companies has complied with all applicable Laws relating to the payment and withholding of Taxes (including withholding

of Taxes pursuant to Sections 1441, 1442, 1445 and 1446 of the Code or similar provisions under any foreign Law), and has timely withheld and paid over to the appropriate
Taxing Authority all amounts required to be so withheld and paid under all applicable Laws.

 
(d)                                 No Taxing Authority is asserting as of the Effective Date by written notice to the Acquired Companies or, to the Company’s Knowledge,

threatening in writing to assert against the Acquired Companies, any deficiency or claim for any amount of additional Taxes.
 
(e)                                  No Proceedings are currently proposed, threatened or pending with regard to any Taxes or Tax Returns of the Acquired Companies.  No notice of

any audit or other administrative or court Proceeding and no notice of deficiency or proposed Tax adjustment has been received in writing by an Acquired Company with
respect to the income, assets, operations or business of such Acquired Company.

 
(f)                                   No Acquired Company has waived any statute of limitations in respect of Taxes or agreed to any extension of time with respect to a Tax

assessment or deficiency. There are no Encumbrances on any assets of any Acquired Company with respect to Taxes, other than
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statutory liens for Taxes not yet due and payable that have been fully accrued on the books of the Acquired Companies.

 
(g)                                  No Acquired Company is liable for Taxes of any other Person (other than members of any combined, consolidated or unitary group the parent of

which is the Company) under Treasury Regulations Section 1.1502-6, as a transferee or successor.
 
(h)                                 No Acquired Company is a party to or bound by any Tax allocation, indemnification, sharing or similar arrangement or agreement (other than

pursuant the customary provisions of an agreement entered into in the ordinary course of business the primary purpose of which is not related to Taxes, such as leases, licenses
or credit agreements) pursuant to which an Acquired Company would have an obligation to make any payments after the Closing Date, nor does an Acquired Company owe
any amount under any such agreement.

 
(i)                                     No Acquired Company will be required to include any item of income in, or exclude any deduction in calculating, taxable income for any taxable

period (or portion thereof) ending after the Closing Date, as a result of any: (i) change in method of accounting for a taxable period ending on or prior to the Closing Date; (ii)
“closing agreement” as described in Section 7121 of the Code (or any corresponding or similar provision of state, local or foreign Tax Law) executed on or prior to the
Closing Date; (iii) installment sale or open transaction disposition made or pre-paid amount received on or prior to the Closing Date; (iv) intercompany transaction entered into
prior to the Closing Date or excess loss account existing as of the Closing Date; or (v) election pursuant to Section 108(i) of the Code made effective on or prior to the Closing
Date.

 
(j)                                    The Acquired Companies have not engaged in a “listed transaction” as defined in Treasury Regulations section 1.6011-4(b).
 
(k)                                 The Acquired Companies are in compliance with all terms and conditions of any Tax exemption, Tax holiday or other Tax reduction agreement or

order entered into between an Acquired Company and any Governmental Authority which is currently in force or in effect.
 
(l)                                     No Acquired Company has distributed stock of another Person, or has had its stock distributed by another Person, within the past five (5) years in

a transaction that was purported or intended to be governed in whole or in part by Section 355 of the Code.
 
(m)                             The Company has never been a United States real property holding corporation within the meaning of Section 897(c)(2) of the Code.
 
(n)                                 The Company engaged an independent accounting firm that prepared the income Tax Returns of the Acquired Companies for the 2013 taxable

year.
 
(o)                                 The net operating losses of the Acquired Companies as set forth on the Balance Sheet were calculated by the Company in good faith using

reasonable assumptions; provided that the foregoing is not a guarantee of the amount or usability of the net operating losses of the Acquired Companies.
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The representations and warranties set forth in Section 4.6(r), Section 4.9(a), Section 4.10, Section 4.18(b), Section 4.20 and this Section 4.13 shall constitute the only
representations and warranties by the Acquired Companies with respect to Taxes.  Except as expressly set forth in Section 4.13(o), no Acquired Company makes any
representation or warranty with respect to the amount, validity or usability of any net operating losses or other Tax attributes of the Acquired Companies.

 
Section 4.14                                                     Other Agreements.
 

(a)                                 Except as set forth in Section 4.14(a) of the Disclosure Schedule, no Acquired Company is party to or otherwise bound by:
 

(i)                                     any Contract with a distributor, dealer, manufacturer’s representative, sales representative, sales agency, advertising agency or other
Person engaged in sales, distribution or promotional activities on behalf of an Acquired Company (other than an employee of an Acquired Company or any Manager or
Sponsor), that (A) is not terminable on less than sixty (60) days’ notice without cost or other liability to the Company (except for Contracts which, in the aggregate, are not
material to the business of the Company) and (B) involves payments in excess of $100,000 in any year;

 
(ii)                                  Contracts with Significant Customers, Significant Managers and Significant Suppliers;



 
(iii)                               any collective bargaining agreement or any other Contract with any labor union;
 
(iv)                              Contract with any supplier containing any provision permitting any party other than the applicable Acquired Company to renegotiate the

price or other terms, containing any payback or similar provisions, or containing any provisions that accelerate, increase or require return of payments (excluding any
reimbursements to Managers in the ordinary course of business and consistent with past practices and the accrual of interest on unpaid amounts), in each case, upon the
occurrence of a failure by such Acquired Company to meet its obligations under the Contract when due or the occurrence of any other events;

 
(v)                                 Contract for the future purchase of fixed price assets or for the future purchase of materials, supplies or equipment in excess of its normal

operating requirements;
 
(vi)                              Contract for the employment of any officer or employee that is not terminable on notice without cost or other liability to the Company,

except normal severance arrangements and accrued vacation pay;
 
(vii)                           voting trust or agreement, stockholders’ agreement, buy-sell agreement or first refusal or preemptive rights agreement relating to any

securities of the Company other than the Investor Agreements;
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(viii)                        Contract under which the Company has advanced or agreed to advance money or make loans (other than advancement of expenses to

employees in the ordinary course of business);
 
(ix)                              Contract to issue, sell or otherwise distribute or to repurchase or otherwise redeem, acquire or retire any share of Capital Stock or any of

its other equity securities, other than this Agreement;
 
(x)                                 any Contract under which an Acquired Company has granted any person any registration rights, other than those set forth in the Investor

Agreements;
 
(xi)                              any Contract that limits, or purports to limit, the ability of such Acquired Company to compete in any line of business or with any Person

or in any geographic area or during any period of time, or that restricts the right of such Acquired Company to sell to or purchase from any Person, or that grants the other
party or any third person “most favored nation” status;

 
(xii)                           bonus, pension, profit sharing, retirement, hospitalization, insurance, stock purchase, stock option or other plan, agreement or

understanding pursuant to which benefits are provided to any employee of the Acquired Companies (other than group insurance plans which are not self-insured and are
applicable to employees generally);

 
(xiii)                        any Contract relating to or evidencing Indebtedness (other than Excluded Trade Obligations) or to the mortgaging or pledging of, or

otherwise placing an Encumbrance (other than a Permitted Encumbrance) lien or security interest on, any asset of the Acquired Companies;
 
(xiv)                       any joint venture or partnership agreement or other agreement which involves a sharing of revenues, profits, losses, costs or liabilities by

any Acquired Company with any other Person (other than another Acquired Company);
 
(xv)                           any Contract for the purchase by any Acquired Company of any debt or equity security or other ownership interest of any Person, or for

the issuance or sale of any debt or equity security or other ownership interest, or the conversion of any obligation, instrument or security into debt or equity securities or other
ownership interests of, any Acquired Company;

 
(xvi)                       any Contract for the assignment or license of Owned Intellectual Property, or providing for indemnification with respect to Intellectual

Property, in each case, other than pursuant to licenses entered into by an Acquired Company in the ordinary course of business;
 
(xvii)                    any Contract with any Governmental Authority;
 
(xviii)                 Contract that requires the payment of royalties, commissions, finders’ fees or similar payments;
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(xix)                       any power of attorney or other Contract pursuant to which any Person is granted the authority to act on behalf of an Acquired Company

or an Acquired Company is granted the authority to act for or on behalf of any Person, excluding powers of attorney granted in the ordinary course of business pursuant to
Advisory Contracts;

 
(xx)                           other than any Advisory Contract, any Contract pursuant to which a third party agrees to perform services for the Company that are

required to be performed by the Company under any other Contract (other than services that the Company reasonably believes it can obtain from another third party on
commercially reasonable terms);

 
(xxi)                       any Contract or group of related Contracts with the same party (including any of such party’s Affiliates) involving more than $100,000 in

any year and not terminable by such Acquired Company without penalty upon notice of sixty (60) days or less, other than any Contract or group of Contracts with a customer,
Manager, Sponsor or supplier entered into in the ordinary course of business;

 
(xxii)                    any material Contract not otherwise required to be listed on Section 4.14(a) of the Disclosure Schedules that (A) was not made in the

ordinary course of business and (B) is to be performed in whole or in part after the Effective Date (excluding ongoing confidentiality obligations); or
 
(xxiii)                 other Contract that would be required to be filed with the Securities and Exchange Commission as an exhibit to a registration statement

on Form S-1 if such Acquired Company were registering securities under the Securities Act of 1933.
 

(b)                                 Each of the contracts set forth in Section 4.14(a) of the Disclosure Schedules (the “Material Contracts”) is in full force and effect and is the legal,
valid and binding obligation of the applicable Acquired Company, enforceable against it in accordance with its terms, except as such enforceability may be limited by
bankruptcy, insolvency, reorganization, moratorium and similar Laws affecting creditors’ rights generally and by general equitable principles (regardless of whether
enforcement is sought in a proceeding at Law or in equity).  The Company has furnished to Buyer true and complete copies of all written Material Contracts and a written
description of any oral Material Contract.  The applicable Acquired Company, and to the Company’s Knowledge, each other party to a Material Contract have in all material
respects performed all the obligations required to be performed by them as of the Effective Date (or each non-performing party has received a valid waiver with respect to its
non-performance).  As of the Effective Date, there exists no material default under any Material Contract by any Acquired Company or, to the Company’s Knowledge, any



other party thereto, nor any event which, with or without notice or lapse of time or both, would constitute a material default thereunder by an Acquired Company or, to the
Company’s Knowledge, any other party thereto.  As of the Effective Date, no Acquired Company has received any written notice of any default or breach under any Material
Contract.

 
Section 4.15                                                     Significant Customers, Suppliers and Managers.  Section 4.15 attached hereto sets forth (a) a list of the Acquired Companies’ top ten (10)

clients (on a consolidated basis) with respect to both (i) assets under management and (ii) revenue (each a “Significant Customer”), (b) a list of the Acquired Companies’ top
ten (10) suppliers who are not
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Managers (on a consolidated basis) by aggregate cost of purchases from such suppliers (each a “Significant Supplier”) and (c) a list of the top ten (10) Managers by assets
under management (each, a “Significant Manager”), in each case for the fiscal year ended December 31, 2013.  As of the Effective Date, the Acquired Companies have not
received any written notice, and to the Company’s Knowledge, have not otherwise received information, from any Significant Customer to the effect that such Significant
Customer will stop, materially decrease the rate of, or materially and adversely change the terms (whether related to payment, price or otherwise) with respect to, buying
products or services from the Acquired Companies (whether as a result of the consummation of the Transactions or otherwise).  The Acquired Companies have not received
any written notice, and to the Company’s Knowledge have not otherwise received information, from any Significant Supplier or Significant Manager to the effect that such
Significant Supplier or Significant Manager will stop, materially decrease the rate of, or materially and adversely change the terms (whether related to payment, price or
otherwise) with respect to, supplying materials, products or services to the Acquired Companies (whether as a result of the consummation of the Transactions or otherwise).

 
Section 4.16                                                     Brokers.  Except as set forth in Section 4.16 of the Disclosure Schedule, no broker, finder or investment banker is entitled to any

brokerage, finder’s or other fee or commission in connection with this Agreement, any Ancillary Agreement, or the transactions contemplated hereby based upon
arrangements made by or on behalf of the Acquired Companies, and neither Buyer nor any Affiliate of Buyer (including the Company after the Closing) has or shall have any
liability or otherwise suffer or incur any Loss as a result of or in connection with any brokerage or finder’s fee or other commission of any Person retained by the Company in
connection with any of the transactions contemplated by this Agreement or any Ancillary Agreement.

 
Section 4.17                                                     Transactions With Affiliates.  Except as set forth in Section 4.17 of the Disclosure Schedule, to the Company’s Knowledge and other than

interests in public companies of less than one percent (1%) and securities held in clients’ accounts, no Related Party of the Acquired Companies: (i) owns, directly or
indirectly, any equity or other financial or voting interest in any material supplier, licensor, lessor, distributor, independent contractor or customer of the Acquired Companies;
(ii) owns, directly or indirectly, or has any interest in any property (real or personal, tangible or intangible) that an Acquired Company uses in its business; or (iii) has any
financial interest in any transaction with an Acquired Company or involving any assets or property of an Acquired Company, other than transactions in connection with a
Related Party’s employment with the Acquired Companies.

 
Section 4.18                                                     Employees.

 
(a)                                 Section 4.18(a) of the Disclosure Schedules contains a complete and accurate list of all employees as of the Effective Date, setting forth

for each employee his or her position or title, whether classified as exempt or non-exempt for wage and hour purposes, whether paid on a salary, hourly or commission basis
and the actual annual base salary or rates of compensation, bonus potential, date of hire, business location, status (i.e., active or inactive).  Section 4.18(a) of the Disclosure
Schedules also contains a complete and accurate list of all of the independent contractors, consultants, temporary employees, leased employees or other agents employed or
used by the Company and classified by the Company as
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other than employees or compensated other than through wages paid by the Company through the Company’s payroll department and reported on a form W-4 (“Contingent
Workers”), showing for each Contingent Worker such individual’s role in the business and fee or compensation arrangements.  Other than as set forth in Section 4.18(a) of the
Disclosure Schedule, the Acquired Companies do not have any other current officer, employee or consultant who has access to confidential information.  No officer or
employee of the Acquired Companies has advised any of the Acquired Companies (orally or in writing) that he intends to terminate employment with the Company.

 
(b)                                 The Acquired Companies have complied in all material respects with all applicable Laws relating to the employment of labor, including

provisions relating to wages, hours, equal opportunity, collective bargaining and the payment of Social Security and other Taxes.
 
(c)                                  No Acquired Company is a party to any labor or collective bargaining Contract that pertains to employees of the Acquired Companies. 

There is no, and since January 1, 2012 there has not been, any labor strike, picketing of any nature, labor dispute, slowdown or any other concerted interference with normal
operations, stoppage or lockout pending or, to the Knowledge of the Company, threatened against or affecting the business of the Acquired Companies.

 
(d)                                 No unfair labor practice or labor charge or complaint is pending or, to the Knowledge of the Company, threatened with respect to any

Acquired Company before the National Labor Relations Board, the Equal Employment Opportunity Commission or any other Governmental Authority.
 
(e)                                  No Acquired Company is a party to, or otherwise bound by, any consent decree with, or citation by, any Governmental Authority

relating to employees or employment practices.  Since January 1, 2012, no Acquired Company has received any written notice of intent by any Governmental Authority
responsible for the enforcement of labor or employment Laws to conduct an investigation relating to such Acquired Company and, to the Knowledge of the Company, no such
investigation is in progress.

 
Section 4.19                                                     Environmental Laws.  The Company has not caused or allowed, or contracted with any party for, the generation, use, transportation,

treatment, storage or disposal of any Hazardous Substances (as defined below) in connection with the operation of its business or otherwise.  The Acquired Companies, the
operation of its business and, to the Company’s Knowledge, any real property that the Acquired Companies owns or leases (the “Premises”) are in compliance, in all material
respects, with all applicable Environmental Laws and orders or directives of any governmental authorities having jurisdiction under such Environmental Laws, including any
Environmental Laws or orders or directives with respect to any cleanup or remediation of any release or threat of release of Hazardous Substances.  The Acquired Companies
have not received any written citation, directive, letter or other communication, or any written notice of any proceeding, claim or lawsuit, from any person arising out of the
ownership or occupation of the Premises, or the conduct of its operations, and the Acquired Companies are not aware of any basis therefor.  The Acquired Companies have
obtained and are maintaining in full force and effect all necessary permits, licenses and approvals required by all
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Environmental Laws applicable to the Premises and the business operations conducted thereon, and is in compliance, in all material respects, with all such permits, licenses
and approvals.  The Acquired Companies have not caused or allowed a release, or a threat of release, of any Hazardous Substance into the Premises, and, to the Company’s
Knowledge, the Premises have not ever been subject to a release, or a threat of release, of any Hazardous Substance.

 



Section 4.20                                                     Employee Benefit Programs.
 

(a)                                 Section 4.20(a) of the Disclosure Schedules sets forth a true, complete and correct list of every Employee Plan that is maintained by the Acquired
Companies or with respect to which the Company or any of its Subsidiaries have or may have any liability (the “Company Employee Plans”).

 
(b)                                 Each Company Employee Plan is maintained in the United States and is subject only to the Laws of the United States or a political subdivision

thereof.
 
(c)                                  None of the Company Employee Plans covers any employee or former employee or other service provider of the Company who is subject to the

Laws in any country or jurisdiction other than the United States or a political subdivision thereof such that the Company Employee Plan or an Acquired Company or ERISA
Affiliate is required to comply with the Laws of any country other than Laws of the United States or a political subdivision thereof.

 
(d)                                 Each Company Employee Plan (including any Company Employee Plan scheduled as an exception to Section 4.20(b) or Section 4.20(c)) complies

in form with all requirements of applicable Law and has been maintained in compliance, in each case, in all material respects, with its terms and with the requirements
prescribed by applicable Law(including, in the case of any Company Employee Plan which is an employee pension benefit plan, the requirements of Sections 401(a) and
501(a) of the Code) and, no written notice has been issued to the Company by any governmental authority questioning or challenging such compliance.

 
(e)                                  Copies of the following documents, with respect to each Company Employee Plan, where applicable, have been furnished to Buyer: (i) all

documents embodying or governing such Company Employee Plan and any funding medium for the Company Employee Plan and any material contracts relating to the
Company Employee Plans; (ii) the most recent IRS determination or opinion letter; (iii) the most recently filed IRS Form 5500; (iv) the most recent actuarial valuation report;
(v) the most recent summary plan description (or other descriptions provided to employees) and all modifications thereto; and (vi) all material non-routine correspondence to
and from any state or federal agency.

 
(f)                                   Each Company Employee Plan that is intended to qualify under Section 401(a) of the Code has received a favorable determination or approval

letter from the IRS with respect to such qualification, or may rely on an opinion letter issued by the IRS with respect to a prototype plan adopted in accordance with the
requirements for such reliance, or has time remaining for application to the IRS for a determination of the qualified status of such Company Employee Plan for any period for
which such Company Employee Plan would not otherwise be covered by an IRS determination, and to the Company’s Knowledge, no event has occurred
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which will or would reasonably be expected to give rise to disqualification of any such plan under such sections or to a tax under section 511 of the Code.  No material
litigation or governmental administrative proceeding, audit or other proceeding (other than those relating to routine claims for benefits) is pending or, to the Knowledge of the
Company, threatened with respect to any Company Employee Plan, and, to the Knowledge of the Company, no facts exist which would reasonably be expected to give rise to
any such actions, suits or claims (other than routine claims for benefits).

 
(g)                                  No Company Employee Plan is a single employer pension plan (within the meaning of Section 4001(a)(15) of ERISA) with respect to which the

Company could incur liability under Section 4063 or 4064 of ERISA or a plan maintained by more than one employer as described in Section 413(c) of the Code.  Neither the
Company nor any ERISA Affiliate maintains, contributes to, or has or would reasonably be expected to have any liability with respect to, any Company Employee Plan that
is subject to Title IV of ERISA, Section 412 of the Code, Section 302 of ERISA or that is a Multiemployer Plan and neither the Company nor any ERISA Affiliate has
incurred any liability under Title IV of ERISA that has not been paid in full.  None of the Company Employee Plan provides health care or any other non-pension benefits to
any employees of the Company or any of its Subsidiaries after their employment is terminated (other than as required by Part 6 of Subtitle B of Title I of ERISA and Section
4980B of the Code or similar state law).  None of the Company Employee Plans is a multiple employer pension plan or a multiple employer welfare arrangement (within the
meaning of section 3(40) of ERISA).

 
(h)                                 Each Company Employee Plan that constitutes a nonqualified deferred compensation plan within the meaning of Section 409A of the Code has

been operated and maintained, in all material respects, in operational and documentary compliance with Section 409A of the Code and applicable guidance thereunder.  No
payment to be made under any Company Employee Plan is, or to the Knowledge of the Company, will be, subject to the penalties of Section 409A(a)(1) of the Code.

 
(i)                                     Except as set forth in Section 4.20(i) of the Disclosure Schedule, none of the execution and delivery of this Agreement or the consummation of the

Transactions contemplated hereby would (either alone or in conjunction with any other event): (i) result in, or cause the accelerated vesting payment, funding or delivery of,
or increase the amount or value of, any payment or benefit to any employee, officer, director or other service provider of the Acquired Companies; or (ii) result in any
“parachute payment” as defined in Section 280G(b)(2) of the Code (whether or not such payment is considered to be reasonable compensation for services rendered) that
would not be deductible by the Company (without giving effect to any agreements or arrangements entered into between Buyer or any of its Affiliate and any “disqualified
individual” (within the meaning of Section 280G of the Code) of any Acquired Company after the Effective Date and not disclosed to the Company prior to the Effective
Date).

 
(j)                                    There has not been any non-exempt prohibited transaction, within the meaning of Section 406 of ERISA or Section 4975 of the Code, with respect

to any Company Employee Plan that would reasonably be expected to result in a material liability to any Acquired Company, and none of the Acquired Companies has
engaged in any non-exempt prohibited
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transaction within the meaning of Section 406 of ERISA or Section 4975 of the Code or would otherwise reasonably be expected to incur any liability for any such non-
exempt prohibited transaction.

 
(k)                                 No tax under Section 4980B or 4980D of the Code has been incurred in respect of any Employee Plan that is a group health plan, as defined in

Section 5000(b)(1) of the Code.
 
(l)                                     None of the assets of any Company Employee Plan are invested in employer securities or employer real property.
 
(m)                             To the extent applicable, adequate accruals for all obligations under the Company Employee Plans are reflected in the financial statements of the

Acquired Companies (as applicable) and, to the extent applicable, such obligations include a pro rata amount of the contributions and PBGC premiums which would
otherwise have been made in accordance with past practices and applicable law for the plan years that include the Closing Date.

 
(n)                                 There have been no acts or omissions by any of the Acquired Companies that would impair the ability of the Acquired Companies (or any

successor thereto) to unilaterally amend or terminate any Company Employee Plan consistent with the terms of such Company Employee Plan.
 
Section 4.21                                                     Foreign Corrupt Practices Act.  None of the Acquired Companies nor, to the Knowledge of the Company, any director, officer, agent,

employee, Affiliate or other Person associated with or acting on behalf of any Acquired Company has taken any action that would cause any Acquired Company to be in
violation in any material respect of the Foreign Corrupt Practices Act of 1977, as amended, or any rules and regulations thereunder (the “FCPA”).  To the Company’s



Knowledge, there is not now, and since January 1, 2012 there has not been, any employment by any Acquired Company of, or beneficial ownership in any Acquired Company
by, any governmental or political official in any country in the world.  The Acquired Companies have conducted their businesses in compliance, in all material respects, with
the FCPA.

 
Section 4.22                                                     Capital Improvements.  Section 4.22 of the Disclosure Schedule describes all the capital improvements or purchases or other capital

expenditures which the Acquired Companies have committed to or contracted for and which have not been completed prior to the Effective Date and the cost and expense
reasonably estimated to complete such work and purchases.

 
Section 4.23                                                     Bank Accounts; Powers of Attorney.  Section 4.23 of the Disclosure Schedule sets forth a true and complete list of (a) all bank accounts

or safe deposit boxes under the control or for the benefit of the Acquired Companies and (b) the names of all persons authorized to draw on or have access to such accounts
and safe deposit boxes (by power of attorney, a comparable delegation of authority or otherwise).

 
Section 4.24                                                     Registration.  Placemark Investments, Inc. (“PII”) is duly registered as an investment adviser under the Investment Advisers Act of 1940,

as amended (together with the rules and regulations promulgated thereunder, the “Advisers Act”).  PII is duly
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registered, licensed or qualified as an investment adviser in each state or any other jurisdiction where the conduct of PII requires such registration, licensing or qualification,
and PII is in good standing under the rules and regulations thereof.  PII is not (taking into account any applicable exemption) ineligible pursuant to applicable laws to act as an
investment adviser under the Advisers Act, and no employee of the Company or other Person “associated” (as defined under the Advisers Act) with PII (x) who has performed
any functions of an investment adviser representative or (y) is associated with an investment adviser is (taking into account any applicable exemption) ineligible under
applicable laws to serve as an investment adviser representative or a person associated with an investment adviser. There is no proceeding or investigation pending and served
on PII or, to the Knowledge of the Company, pending and not so served or threatened by any Governmental Authority, that would be reasonably expected to result in (i) the
ineligibility under such Laws of PII to act as an investment adviser or (ii) the ineligibility under such applicable Laws of such investment adviser representative or a person
associated with PII to serve as an investment adviser representative or a person associated with an investment adviser.

 
Section 4.25                                                     Reports.  The Acquired Companies have filed all material reports, registrations and statements, together with any material amendments

required to be made with respect thereto, that each was required to file since January 1, 2011 with any Governmental Authority, and have paid all fees and assessments due
and payable in connection therewith.  The Acquired Companies have filed all such reports, registrations and statements in compliance, in all material respects, with applicable
regulatory requirements, and none of the Acquired Companies willfully made any untrue statement of a material fact in any registration application or report filed with the
U.S. Security and Exchange Commission, including each Form ADV filed by or on behalf of PII, or willfully omitted to state in any such application or report any material
fact which is required to be stated therein.  The Company has furnished to Buyer true, correct and complete copies of PII’s most recent Form ADV, as amended through the
Effective Date, and all of its other foreign and domestic registration forms, likewise as amended as of the Effective Date.  The information contained in such forms was true
and complete in all material respects at the time of filing and PII has made all amendments to such forms as it is required to make under the Advisers Act.

 
Section 4.26                                                     Specified Litigation; Portfolio Management System Patent.
 

(a)                                 None of the Acquired Companies has (i) entered into any Contract, or has otherwise agreed to enter into any Contract, that assigns, transfers,
conveys, sells or delegates, or purports to do any of the foregoing, to any Person any cause of action, chose in action or part thereof arising out of or in any way related to the
Specified Litigation, including the right to litigate the Specified Litigation on behalf of any of the Acquired Companies (other than Proskauer Rose LLP and Sayles | Werbner,
P.C., each of which has served as legal counsel to the Company) or (ii) taken any action that would preclude Buyer from terminating the Specified Litigation following the
consummation of the transactions contemplated hereby.  The Company has delivered a true, correct and complete copy of its engagement letter with Proskauer Rose LLP and
Sayles | Werbner, P.C. in respect of the Specified Litigation, and none of the Acquired Companies has any other Contract with either of Proskauer Rose LLP and Sayles |
Werbner, P.C. other than such engagement letters.
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(b)                                 Other than any claim or other interest asserted by Buyer or any of its Affiliates (including cross-claims in the Specified Litigation), (i) the Portfolio

Management System Patent is exclusively owned by an Acquired Company free and clear of all Encumbrances (other than Permitted Encumbrances) and is in good standing,
(ii) there is no Action pending or, to the Company’s Knowledge, threatened (A) against any of the Acquired Companies that would interfere with the Acquired Companies
right to use the Portfolio Management System Patent or (B) to the effect that any Acquired Company’s rights to the Portfolio Management System Patent is invalid or
unenforceable by such Acquired Company, (iii) the Portfolio Management System Patent is in full force and effect and currently in good standing and has not been canceled,
expired or abandoned and (iv) no Acquired Company has any obligation to compensate any Person for the use of the Portfolio Management System Patent, and no Acquired
Company has granted any Person any license, sublicense, consent or other rights to the Portfolio Management System Patent or to use in any manner the Portfolio
Management System Patent, whether requiring the payment of royalties or not.  All material registration, maintenance, renewal and annuity fees and Taxes have been paid
relating to the Portfolio Management System Patent, and all material documents have been filed in connection with the Company’s application therefor.  Each current and
former employee of the Acquired Companies who has contributed to or participated in the creation or development of the Portfolio Management System Patent has executed a
Proprietary Information and Inventions Agreement on substantially the applicable Acquired Company’s standard form.

 
Section 4.27                                                     No Additional Representations.
 

(a)                                 Except for the representations and warranties contained in this Article IV, the Company expressly disclaims any representations or warranties of
any kind or nature, express or implied, including any representations or warranties as to the Acquired Companies, their respective businesses and affairs or the transactions
contemplated by this Agreement.

 
(b)                                 Except for the representations and warranties contained in this Article IV and Article VI, neither the Company nor any representative of the

Company, nor any of its employees, officers, directors or stockholders, has made, and shall not be deemed to have made, any representations or warranties in the materials
relating to the business and affairs of the Acquired Companies that have been made available to Buyer or Merger Sub, including due diligence materials, or in any presentation
of the business and affairs of the Acquired Companies by the management of the Company or others in connection with the transactions contemplated hereby, and no
statement contained in any of such materials or made in any such presentation shall be deemed a representation or warranty hereunder or otherwise or deemed to be relied
upon by Buyer or Merger Sub in executing, delivering and performing this Agreement and the transactions contemplated hereby.  It is understood that any cost estimates,
projections or other predictions are not and shall not be deemed to be or to include representations or warranties of the Company, and are not and shall not be deemed to be
relied upon by Buyer or Merger Sub in executing, delivering and performing this Agreement and the transactions contemplated hereby, except as otherwise expressly set forth
in this Article IV and Article VI.
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ARTICLE V
REPRESENTATIONS AND WARRANTIES OF BUYER AND MERGER SUB

 
Buyer and Merger Sub hereby represent and warrant to the Company as of the Effective Date as follows:

 
Section 5.1                                                            Organization.  Each of Buyer and Merger Sub is (i) duly organized, validly existing and in good standing under the laws of the

jurisdiction of its formation, and has full power and authority to own, lease and operate its properties and to carry on its business as it is now being conducted and (ii) duly
qualified or licensed as a foreign corporation to do business, and is in good standing, in each jurisdiction where the character of the properties owned, leased or operated by it
or the nature of its business makes such qualification or licensing necessary, except for any such failures to be so qualified or licensed and in good standing that would not,
individually or in the aggregate, have a Material Adverse Effect.

 
Section 5.2                                                            Authority and Enforceability.  Each of Buyer and Merger Sub has full corporate power and authority to execute and deliver this

Agreement and each of the Ancillary Agreements to which it will be a party, to perform its obligations hereunder and thereunder and to consummate the Transactions.  The
execution and delivery by Buyer and Merger Sub of this Agreement and each of the Ancillary Agreements to which it will be a party and the consummation by Buyer and
Merger Sub of the Transactions have been duly and validly authorized by the Boards of Directors of Buyer and Merger Sub and by Buyer as the sole stockholder of Merger
Sub.  No other corporate proceedings on the part of Buyer or Merger Sub are necessary to authorize this Agreement or any Ancillary Agreement or to consummate the
Transactions.  This Agreement has been, and upon their execution each of the Ancillary Agreements to which Buyer or Merger Sub will be a party will have been, duly and
validly executed and delivered by Buyer and Merger Sub, as applicable.  This Agreement constitutes, and upon their execution each of the Ancillary Agreements to which
Buyer or Merger Sub will be a party will constitute, the legal, valid and binding obligations of Buyer and Merger Sub, as applicable, enforceable against Buyer and Merger
Sub, as applicable, in accordance with their respective terms, except as enforcement may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or
similar Laws affecting creditors’ rights generally and by general principles of equity (regardless of whether considered in a proceeding in equity or at law).

 
Section 5.3                                                            No Conflict; Required Filings and Consents.
 

(a)                                 The execution, delivery and performance by each of Buyer and Merger Sub of this Agreement and each of the Ancillary Agreements to which it
will be a party, and the consummation of the transactions contemplated hereby and thereby, do not and will not:

 
(i)                                     conflict with or violate the certificate of incorporation or bylaws (or other similar organizational documents) of Buyer or Merger Sub;
 
(ii)                                  assuming that all Governmental Approvals have been obtained or made, conflict with or violate any Law applicable to Buyer or Merger

Sub or by which any property or asset of Buyer or Merger Sub is bound or affected;
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(iii)                               result in any breach or violation of, result in a termination or acceleration of, conflict with or constitute a default (or an event that, with

notice or lapse of time or both, would become a default) under or require any consent of any Person pursuant to, any material note, bond, mortgage, indenture, agreement,
lease, license, permit, franchise, instrument, obligation or other Contract to which Buyer or Merger Sub is a party or by which Buyer or Merger Sub or any of their respective
properties, assets or rights are bound or affected; or

 
(iv)                              result in the creation of any Encumbrance (other than a Permitted Encumbrance) on any of the assets of Buyer or Merger Sub;
 

except in the case of clauses (ii), (iii) and (iv), as to matters that would not, individually or in the aggregate , reasonably be expected to have a material adverse effect on the
ability of Buyer or Merger Sub to perform its obligations under this Agreement or the Ancillary Agreements to which it will be party.
 

(b)                                 Neither Buyer nor Merger Sub is required to file, seek or obtain any Governmental Approval in connection with the execution, delivery and
performance by Buyer and Merger Sub of this Agreement and each of the Ancillary Agreements to which it will be party or the consummation of the transactions
contemplated hereby or thereby, except for (i) the filing of the Certificate of Merger with the Secretary of State of the State of Delaware, and (ii) such filings as may be
required by any applicable federal or state securities or “blue sky” laws.

 
Section 5.4                                                            Brokers.  No broker, finder or investment banker is entitled to any brokerage, finder’s or other fee or commission in connection with the

transactions contemplated hereby based upon arrangements made by or on behalf of Buyer or Merger Sub.
 
Section 5.5                                                            Litigation.  There is no Action pending against or, to the Knowledge of Buyer, threatened against or affecting Buyer or Merger Sub before

any court of arbitrator or any governmental body, agency or official which in any manner challenges or seeks to prevent, enjoin, alter or materially delay the transactions
contemplated by this Agreement.

 
Section 5.6                                                            Financing.  As of the Effective Date and as of the Closing, Buyer has and will have sufficient cash and undrawn availability under

committed lines of credit to pay, or cause Merger Sub to pay, the Transaction Consideration pursuant to the terms of this Agreement.
 
Section 5.7                                                            Registration.  Each of Envestnet Asset Management, Inc., Envestnet Portfolio Solutions, Inc., Envestnet Retirement Solutions, LLC and

Portfolio Management Consultants, Inc. (collectively, the “Buyer Registered Advisers”) is duly registered as an investment adviser under the Advisers Act.  Each Buyer
Registered Adviser is duly registered, licensed or qualified as an investment adviser in each state or any other jurisdiction where the conduct of such Buyer Registered Adviser
requires such registration, licensing or qualification, and such Buyer Registered Adviser is in good standing under the rules and regulations thereof.  No Buyer Registered
Adviser is (taking into account any applicable exemption) ineligible pursuant to applicable laws to act as an investment adviser under the Advisers Act, and no employee of a
Buyer Registered Adviser or other Person “associated” (as
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defined under the Advisers Act) with a Buyer Registered Adviser (x) who has performed any functions of an investment adviser representative or (y) is associated with an
investment adviser is (taking into account any applicable exemption) ineligible under applicable laws to serve as an investment adviser representative or a person associated
with an investment adviser.  There is no proceeding or investigation pending and served on any Buyer Registered Adviser or, to the Knowledge of Buyer, pending and not so
served or threatened by any Governmental Authority, that would be reasonably expected to result in (i) the ineligibility under such Laws of any Buyer Registered Adviser to
act as an investment adviser or (ii) the ineligibility under such applicable Laws of such investment adviser representative or a person associated with any Buyer Registered
Adviser to serve as an investment adviser representative or a person associated with an investment adviser.

 
Section 5.8                                                            Formation and Ownership of Merger Sub; No Prior Activities.
 

(a)                                 Merger Sub was formed solely for the purpose of engaging in the transactions contemplated by this Agreement.  All of the issued and outstanding
capital stock of Merger Sub is validly issued, fully paid and non-assessable and is owned, beneficially and of record, by Buyer free and clear of all security interests, liens,
claims, pledges, options, rights of first refusal, stockholder agreements, limitations on Buyer’s voting rights, charges and other encumbrances of any nature whatsoever.



 
(b)                                 As of the Effective Date and as of the Effective Time, except for (i) obligations or liabilities incurred in connection with its incorporation or

organization and (ii) this Agreement and any other agreements or arrangements contemplated by this Agreement or in furtherance of the transactions contemplated hereby,
Merger Sub has not incurred, directly or indirectly, through any of its Subsidiaries or Affiliates, any obligations or liabilities or engaged in any business activities of any type
or kind whatsoever or entered into any agreements or arrangements with any Person.

 
Section 5.9                                                            Inspection; No Other Representations.
 

(a)                                 Each of Buyer and Merger Sub is an informed and sophisticated Person, and has engaged expert advisors experienced in the evaluation and
acquisition of companies such as the Company as contemplated hereunder.  Each of Buyer and Merger Sub has undertaken such investigation and has been provided with and
has evaluated such documents and information as it has deemed necessary to enable it to make an informed and intelligent decision with respect to the execution, delivery and
performance of this Agreement and the transactions contemplated hereby.  Buyer and Merger Sub acknowledge and agree that they are relying exclusively on the
representations set forth in Article IV and Article VI and their own examination and investigation of the Company and that they are not relying on any other statements or
documents.

 
(b)                                 Without limiting the generality of the foregoing, Buyer acknowledges that, (i) except as expressly set forth in this Agreement, neither the Acquired

Companies nor any Securityholder makes any representation or warranty with respect to (A) any projections, estimates or budgets delivered to or made available to Buyer of
future revenues, future results of operations (or any component thereof), future cash flows or future financial condition (or any component thereof) of the Surviving Company
and its Subsidiaries or the future business and
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operations of the Surviving Company or any of its Subsidiaries or (B) any other information or documents made available to Buyer or its counsel, accountants or advisors
with respect to the Company, its Subsidiaries or any of their respective businesses, assets, liabilities or operations, except as expressly set forth in this Agreement, and (ii)
Buyer has not relied and will not rely upon any of the information described in subclauses (A) and (B) of clause (i) above in executing, delivering and performing this
Agreement and the transactions contemplated hereby or any other information, representation or warranty except those representations or warranties set forth in Article IV and
Article VI hereof.

 
Section 5.10                                                     No Other Representations.  Notwithstanding anything in this Agreement to the contrary, neither Buyer nor Merger Sub, nor any of their

respective employees, officers, directors or stockholders, has made, and none of them is making, any representation or warranty whatsoever, express or implied, with respect
to Buyer or its Affiliates or the transactions contemplated by this Agreement or any other matter, other than those representations and warranties of Buyer and Merger Sub
expressly set forth in this Article V.

 
ARTICLE VI

REPRESENTATIONS AND WARRANTIES OF THE SELLING SECURITYHOLDERS
 

Each Selling Securityholder, severally and not jointly, represents and warrants to Buyer and Merger Sub as of the Effective Date as follows:
 

Section 6.1                                                            Organization.  If such Selling Securityholder is not an individual, such Selling Securityholder is duly organized, validly existing and in
good standing under the laws of its jurisdiction of organization and has the requisite power and authority to execute and deliver this Agreement or any Ancillary Agreement to
which such Selling Securityholder is a party, to consummate the Transactions and to perform its obligations under this Agreement and such Ancillary Agreements.

 
Section 6.2                                                            Authorization.  Such Selling Securityholder has the legal capacity (in the case of any Selling Securityholder that is an individual) or is

duly authorized (in the case of any Selling Securityholder that is an entity) to execute and deliver this Agreement and each of the Ancillary Agreements to which such Selling
Securityholder will be a party, to perform its obligations hereunder and thereunder and to consummate the Transactions.  The execution and delivery by such Selling
Securityholder of this Agreement and each of the Ancillary Agreements to which such Selling Securityholder will be a party and the consummation of the Initial Stock Sale
have been duly and validly authorized.  No other corporate proceedings on the part of such Selling Securityholder is necessary to authorize this Agreement or any Ancillary
Agreement or to consummate the Initial Stock Sale.  This Agreement has been, and upon their execution each of the Ancillary Agreements to which such Selling
Securityholder is a party will have been, duly and validly executed and delivered by such Selling Securityholder.  This Agreement constitutes, and upon their execution each
of the Ancillary Agreements to which such Selling Securityholder is a party will constitute, the legal, valid and binding obligations such Selling Securityholder enforceable
against such Selling Securityholder, in accordance with their respective terms, except as enforcement may be limited by applicable bankruptcy, insolvency, reorganization,
moratorium or similar Laws affecting creditors’ rights generally and by general principles of equity (regardless of whether considered in a proceeding in equity or at law).

 
53 

 
Section 6.3                                                            Holdings.  Such Selling Securityholder (a) is the sole record owner of the Acquired Stock set forth next to its name on Schedule I free

and clear of any Encumbrances (other than limitations on transfers under applicable securities Laws) and has good and valid title to such Acquired Stock and (b) does not own
any other shares of Capital Stock of the Company nor does it have any preemptive, conversion, subscription or other rights warrants, options, arrangements or agreements to
issue or purchase, any Capital Stock or other equity securities of the Company.  Except for this Agreement, there are no outstanding preemptive, conversion, subscription or
other rights, warrants, options or agreements to purchase or with respect to such Selling Securityholders’ Acquired Stock Company Shares.

 
Section 6.4                                                            No Conflict; Required Filings and Consents.  The execution, delivery and performance by such Selling Securityholder of this Agreement

and each of the Ancillary Agreements to which it will be a party, and the consummation of the Transactions, do not and will not:
 

(i)                                     conflict with or violate the certificate of incorporation or bylaws (or other similar organizational documents) of such Selling
Securityholder, if applicable;

 
(ii)                                  assuming that all Governmental Approvals set forth in Section 4.4(b) of the Disclosure Schedule have been obtained or made, conflict

with or violate any Law applicable to such Selling Securityholder or by which any of the Acquired Stock is bound or affected;
 
(iii)                               result in any breach or violation of, result in a termination or acceleration of, conflict with or constitute a default (or an event that, with

notice or lapse of time or both, would become a default) under or require any consent of any Person pursuant to, any material note, bond, mortgage, indenture, agreement,
lease, license, permit, franchise, instrument, obligation or other Contract to which such Selling Securityholder is a party with respect to the sale of the Acquired Stock; or

 
(iv)                              result in the creation of any Encumbrance (other than a Permitted Encumbrance) on the Acquired Stock;
 

except in the case of clauses (ii), (iii) and (iv), as to matters that would not individually or in the aggregate, reasonably be expected to have a material adverse effect on the
ability of such Selling Securityholder to perform its obligations under this Agreement or the Ancillary Agreements to which it will be party.

 
Section 6.5                                                            Brokers.  Except as set forth on Section 6.5 of the Disclosure Schedule, no broker, finder or investment banker is entitled to any



brokerage, finder’s or other fee or commission in connection with this Agreement, any Ancillary Agreement, or the transactions contemplated hereby based upon
arrangements made by or on behalf of such Selling Securityholder, and neither Buyer nor any Affiliate of Buyer (including the Company after the Closing) has or shall have
any liability or otherwise suffer or incur any Loss as a result of or in connection with any brokerage or finder’s fee or other commission of any Person retained by a Selling
Securityholder in connection with any of the Transactions contemplated by this Agreement or any Ancillary Agreement.
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Section 6.6                                                            Advice.  Such Selling Securityholder represents and warrants that he, she or it is familiar with the Acquired Company’s business affairs

and financial condition and possesses sufficient information about the Acquired Company to reach an informed decision to sell the Acquired Stock.  Such Selling
Securityholder represents that he, she or it has had an opportunity to ask questions and receive answers from the Acquired Companies regarding the terms and conditions of
this Agreement, the Ancillary Agreements and the transactions contemplated herein and therein and has been advised to consult with his, her or its own attorney regarding all
legal matters concerning this Agreement, the Ancillary Agreements and the transactions contemplated herein and therein, and has done so, to the extent he, she or it considers
necessary.

 
ARTICLE VII
COVENANTS

 
Section 7.1                                                            Conduct of Business Prior to the Closing.  Between the Effective Date and the earlier of the date of termination of this Agreement and the

Closing Date, unless Buyer shall otherwise consent to in writing (such consent not to be unreasonably withheld, delayed or conditioned), the business of the Acquired
Companies shall be conducted only in the ordinary course of business consistent with past practice.  By way of amplification and not limitation, between the Effective Date
and the earlier of the date of termination of this Agreement and the Closing Date, none of the Acquired Companies shall, except as set forth in Section 7.1 of the Disclosure
Schedules, do, or propose to do, directly or indirectly, any of the following without the prior written consent of Buyer (such consent not to be unreasonably withheld, delayed
or conditioned):

 
(a)                                 amend or otherwise change its certificate of incorporation or bylaws or other applicable organizational documents;
 
(b)                                 authorize for issuance, issue, sell, pledge, grant, dispose of or otherwise subject to any Encumbrance (other than any Permitted Encumbrance) (i)

any shares of capital stock of the Company, or any options, warrants, convertible securities or other rights of any kind to acquire any such shares, or any other ownership
interest in the Company, except for the issuance of shares upon the exercise of options or warrants outstanding as of the Effective Date or (ii) any properties or assets of the
Acquired Companies having a value in excess of $100,000, other than in connection with the incurrence of Indebtedness otherwise permitted hereunder or in connection with
sales or transfers of inventory or accounts receivable in the ordinary course of business consistent with past practice;

 
(c)                                  reclassify, combine, split, subdivide or redeem, or purchase or otherwise acquire, directly or indirectly, any of its capital stock;
 
(d)                                 declare, set aside or pay any dividend or other distribution (whether in cash, shares or property or any combination thereof) in respect of its capital

stock;
 
(e)                                  acquire any corporation, partnership, limited liability company or other business organization or assets having a value in excess of $100,000;
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(f)                                   except for the Merger, adopt or approve a plan of, or effect any, complete or partial liquidation, or adopt resolutions providing for or authorizing

such liquidation, or adopt a plan of or effect any dissolution, merger, consolidation, restructuring, recapitalization or other reorganization of the Company;
 
(g)                                  incur any Indebtedness (other than in the ordinary course of business and consistent with past practice) or otherwise cause any of its assets or

properties to become subject to a material Encumbrance that is not a Permitted Encumbrance;
 
(h)                                 make any loans or advances to any Person (other than advancement of expenses and commissions to employees in the ordinary course of

business);
 
(i)                                     cancel any debts, or waive or compromise any claims or waive any material rights, in each case other than write offs of receivables not to exceed

$50,000 individually or $250,000 in the aggregate;
 
(j)                                    authorize, or make any commitment with respect to, any single capital expenditure that is in excess of $100,000 or capital expenditures that are, in

the aggregate, in excess of $250,000 for the Acquired Companies, or enter into any lease of real or personal property or any renewals thereof involving a term of more than
one year or rental obligation exceeding $250,000 per year in any single case;

 
(k)                                 increase the compensation payable or to become payable or the benefits provided to its directors, officers or employees, except for (i) ordinary

course bonuses to non-officer employees, not to exceed $50,000 in the aggregate and (ii) retention, performance or similar bonuses not to exceed $500,000 in the aggregate, or
establish, adopt, enter into or amend any Company Employee Plan, other than as may be required by any Governmental Authority or to comply with any applicable Laws;

 
(l)                                     hire any employee with a base salary in excess of $100,000, materially increase the number of persons employed by the Acquired Companies or

terminate the employment of any of the employees of the Acquired Companies (other than for cause or in the ordinary course of business);
 
(m)                             make, change or revoke any Tax election or settle or compromise any federal, provincial, state, local or foreign Tax liability, surrender any right to

claim a Tax refund, enter into a Tax sharing agreement, obtain any Tax ruling or file any amended Tax Return or waive or extend the statute of limitations in respect of such
Taxes;

 
(n)                                 commence or settle any material Action other than Actions relating to the collection of uncollected accounts receivable;
 
(o)                                 pay any material amount or agree to pay any material amount or perform any material obligation in settlement or compromise of any Actions or

claims of liability against the Company or any of its directors, officers, employees or agents;
 
(p)                                 change the Company’s methods of accounting, except as required by GAAP, applicable Law or official interpretations thereof;
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(q)                                 enter into, authorize or permit any Contract or transaction that would be required to be disclosed pursuant to Sections 4.14(a) and 4.17 of the
Disclosure Schedules if entered into prior to the Effective Date;

 
(r)                                    make any material modification or amendment to any existing Material Contract;
 
(s)                                    assign, transfer, convey, sell or delegate (or purport to do any of the foregoing) to any Person any cause of action, chose in action or part thereof

arising out of or in any way related to the Specified Litigation;
 
(t)                                    assign, transfer, convey or sell the Portfolio Management System Patent; or
 
(u)                                 enter into any agreement, or otherwise make a commitment to do any of the foregoing.

 
Section 7.2                                                            No Solicitations.
 

(a)                                 Unless and until this Agreement shall have been terminated in accordance with its terms, (i) the Company shall not, and shall cause each other
Acquired Company not to, and shall not authorize or permit any director, officer, employee, advisor, agent or investment banker (with respect to any Person, the foregoing
Persons are referred to herein as such Person’s “Representatives”) of an Acquired Company to, and (ii) no Selling Securityholder shall or shall permit any of such Selling
Securityholder’s Representatives to, directly or indirectly, initiate, solicit or take any action to facilitate or encourage any inquiries or the making or implementation of any
Acquisition Proposal or the making of any proposal that could reasonably be expected to lead to any Takeover Proposal.

 
(b)                                 (x) The Company will not, and will cause each other Acquired Company not to and will direct that their respective Representatives do not, directly

or indirectly, and (y) each Selling Securityholder will not and will direct that their respective Representatives do not, directly or indirectly (i) discuss, negotiate, undertake,
authorize, recommend, propose or enter into, either as the proposed surviving, merged, acquiring or acquired corporation, any Acquisition Proposal, (ii) facilitate, encourage,
solicit or initiate discussions, negotiations or submissions of proposals or offers in respect of an Acquisition Proposal, (iii) furnish or cause to be furnished, to any Person, any
information concerning the business, operations, properties or assets of the Company in connection with an Acquisition Proposal, or (iv) otherwise cooperate in any way with,
or assist or participate in, facilitate or encourage, any effort or attempt by any other Person to do or seek any of the foregoing, provided, however, that, at any time prior to
obtaining Requisite Stockholder Consent, if the Company or any Selling Securityholder receives a bona fide written offer with respect to an Acquisition Proposal that was
unsolicited and that did not otherwise result from a breach of this Section 7.2, the Company or any Selling Securityholder may furnish non-public information with respect to
the Company to the Person who made such offer with respect to an Acquisition Proposal and may participate in discussions regarding such Acquisition Proposal if (A) the
Company Board determines in good faith, after receiving advice from its outside counsel, that failure to do so would violate its fiduciary duties
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to the Other Securityholders under applicable Law, (B) the Company Board determines that such Acquisition Proposal is a Superior Proposal and (C) the Company has
delivered to Buyer a prior written notice advising Buyer that it intends to take such action.  The Company and each Selling Securityholder shall notify Buyer promptly (but in
no event later than twenty-four (24) hours) after it or such Selling Securityholder, as applicable, obtains Knowledge of the receipt by the Company (or any of its
Representatives) or any Selling Securityholder (or any Selling Securityholder’s Representative) of any Acquisition Proposal, any inquiry that would reasonably be expected to
lead to an Acquisition Proposal, any request for non-public information relating to an Acquired Company or for access to the business, properties, assets, books or records of
the Acquired Companies by any third party.  In such notice, the Company and each Selling Securityholder shall identify the third party making, and details of the material
terms and conditions of, any such Acquisition Proposal, indication or request. The Company and each Selling Securityholder shall keep Buyer fully informed, on a current
basis, of the status and material terms of any such Acquisition Proposal, indication or request, including any material amendments or proposed amendments as to price and
other material terms thereof.  The Company shall provide Buyer with at least forty-eight (48) hours prior notice of any meeting of the Company Board (or such lesser notice
as is provided to the members of the Company Board) at which the Company Board is reasonably expected to consider any Acquisition Proposal.  The Company and each
Selling Securityholder (to the extent such Selling Securityholder provided non-public information to any third party) shall promptly provide Buyer with a list of any non-
public information concerning the Company’s business, present or future performance, financial condition or results of operations, provided to any third party, and, to the
extent such information has not been previously provided to Buyer, copies of such information.

 
(c)                                  (x) The Company shall, and shall cause each other Acquired Company to, immediately cease and cause to be terminated, and shall not authorize or

permit any of its or their Representatives to continue and (y) each Selling Securityholder shall immediately cease and cause to be terminated, and shall not permit any of its
respective Representatives to continue, any and all existing activities, discussions or negotiations with any persons or entities (other than Buyer and Merger Sub) conducted
heretofore with respect to any Acquisition Proposal and shall use their reasonable best efforts to cause any such persons or entities (or their agents or advisors) in possession of
non-public information in respect of any Acquired Company that was furnished by or on behalf of the Acquired Companies or any Selling Securityholder to return or destroy
(and confirm destruction of) all such information.  The Company and each Selling Securityholder agrees not to release any third party from the confidentiality provisions of
any agreement to which the Company or such Selling Securityholder is a party.

 
Section 7.3                                                            Notification of Certain Matters; Supplements to Disclosure Schedule.
 

(a)                                 The Company and each Selling Securityholder shall give prompt written notice to Buyer of the occurrence or non-occurrence of any event or
condition that would reasonably be expected to result in the nonfulfillment of any of the conditions to Buyer’s and Merger Sub’s obligations hereunder as set forth in Section
9.3(a).  Buyer shall give prompt written notice to the Company of the occurrence or non-occurrence of any event or condition that would reasonably be expected to result in
the nonfulfillment of any of the conditions to the Company’s obligations hereunder as set forth in Section 9.2(a).
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(b)                                 The Company may, from time to time prior to the Closing Date, by written notice to Buyer, promptly supplement the Disclosure Schedules (such

supplements, collectively, the “Schedule Updates”) with respect to any event that first arises after the Effective Date that (i) would, in the absence of such Schedule Updates,
cause a breach of any of the representations and warranties set forth in Article IV, and/or cause a failure of the condition set forth in Section 9.3 on the Closing Date, and (ii)
did not arise as a result of any breach by the Company or any Selling Securityholder of any of the covenants or agreements set forth in this Agreement.  Except as provided in
Section 7.3(c), upon receipt of any Schedule Update, Buyer may, by written notice to the Company within ten (10) Business Days following Buyer’s receipt of such Schedule
Update, elect to terminate this Agreement pursuant to Section 11.1(d).  If Buyer does not terminate this Agreement pursuant to Section 11.1(d) below by reason of the
Schedule Update within such ten (10) Business Days period, the Schedule Update will be deemed to have amended the Disclosure Schedules, to have qualified the
representations and warranties contained in Article IV and to have cured any misrepresentation or breach of warranty that otherwise might have existed hereunder by reason
of the development for all purposes hereunder (including the closing conditions set forth in Article IX and the indemnification obligations set forth in Article X).

 
(c)                                  Notwithstanding anything herein to the contrary, (i) the Company may deliver a Schedule Update to reflect (A) the issuance of Capital Stock after

the Effective Date upon exercise of any option or warrant outstanding as of the Effective Date, (B) the expiration after the Effective Date of any option or warrant or (C) any
transfer after the Effective Date of Capital Stock or any option or warrant exercisable for Capital Stock by a Securityholder that is not a Selling Securityholder and (ii) any
such Schedule Update (a “Capitalization Schedule Update”) will be deemed to have amended the Disclosure Schedules, to have qualified the representations and warranties
contained in Article IV and to have cured any misrepresentation or breach of warranty that otherwise might have existed hereunder by reason of the matters described in
clause (i) of this Section 7.3(c) for all purposes hereunder.  Buyer shall not have any right to terminate this Agreement as a result of a Capitalization Schedule Update.



 
Section 7.4                                                            Takeover Statutes.  If any state takeover statute or similar Law shall become applicable to the transactions contemplated by this

Agreement or the Ancillary Agreements, the Company and the Company Board shall grant such approvals and take such actions as are necessary so that the transactions
contemplated hereby or thereby may be consummated as promptly as practicable on the terms contemplated hereby or thereby and otherwise act to eliminate the effects of
such statute or regulation on the transactions contemplated hereby or thereby.

 
Section 7.5                                                            Confidentiality.  Each of the parties hereto shall hold, and shall cause its Representatives to hold, in confidence all documents and

information furnished to it by or on behalf of any other party to this Agreement in connection with the transactions contemplated hereby pursuant to the terms of the letter
agreement, dated January 23, 2014 between Buyer and the Company (the “Confidentiality Agreement”), which shall continue in full force and effect until the Closing Date.  If
for any reason this Agreement is terminated prior to the Closing Date, the Confidentiality Agreement shall nonetheless continue in full force and effect in accordance with its
terms.
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Section 7.6                                                            Commercially Reasonable Efforts.  Each of the Company, Buyer and Merger Sub shall use its commercially reasonable efforts to take, or

cause to be taken, all appropriate actions and to do, or cause to be done, all things necessary, proper or advisable under applicable Law or otherwise to consummate and make
effective the transactions contemplated by this Agreement and the Ancillary Agreements as promptly as practicable, including to obtain from Governmental Authorities and
other Persons all consents, approvals, authorizations, qualifications and orders as are necessary for the consummation of the transactions contemplated by this Agreement and
the Ancillary Agreements.

 
Section 7.7                                                            Public Announcements.  Each of the parties shall consult with one another before issuing, and provide each other the opportunity to

review and comment upon, any press release or other public statement with respect to the transactions contemplated hereby, and shall not issue any such press release or make
any such public statement prior to such consultation, except as may be required by applicable Law or listing agreement with or listing rule of a national securities exchange or
trading market or inter-dealer quotation system (in which case, prior to making such disclosure, the disclosing party will (a) deliver a draft of such press release or public
statement to each other party, and shall give each other party reasonable opportunity (but in no event less than forty-eight (48) hours) to comment thereon prior to such
disclosure and (b) consider in good faith the reasonable comments of such other party).

 
Section 7.8                                                            Indemnification.
 

(a)                                 From and after the Effective Time, the Surviving Company shall indemnify and hold harmless the present (as of immediately prior to the Effective
Time) and former directors and officers of the Acquired Companies (each, an “Insured Party”) against expenses (including reasonable attorneys’ fees), judgments, penalties,
fines and amounts paid in settlement incurred by such Insured Party (and not otherwise recovered) in connection with the investigation, preparation to defend or defense of
any action, suit, proceeding or claim based on the fact that such Insured Party is or was a director or officer of the Company and/or any of its Subsidiaries and arising out of or
pertaining to any action or omission occurring at or prior to the Effective Time (including the transactions contemplated hereby), in each case, and in accordance with the
provisions (including as to advancement of expenses) of any indemnification agreement between an Acquired Company and an Insured Party that is listed on the Disclosure
Schedules as of the Effective Date and the certificate of incorporation or bylaws (or similar organizational documents) of each Acquired Company as in effect on the Effective
Date.  Buyer hereby acknowledges that (A) the Insured Parties may have certain rights to indemnification, advancement of expenses and/or insurance and (B) from and after
the Effective Time, the Surviving Company shall be the indemnitor of first resort (i.e., its obligations to the Insured Parties are primary and any obligation of any secondary
indemnitors to advance expenses or to provide indemnification for the same expenses or liabilities incurred by the Insured Parties are secondary).

 
(b)                                 Prior to the Effective Time, the Company shall purchase directors’ and officers’ liability insurance coverage for the Company’s directors and

officers which shall provide such directors and officers with coverage for six (6) years following the Effective Time of not less than the existing coverage under, and have
other terms not materially less favorable on the whole to, the insured persons than the directors’ and officers’ liability insurance coverage
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presently maintained by the Company.  Buyer shall cause the Surviving Company and each of its Subsidiaries to refrain from taking any act that would cause such coverage
to cease to remain in full force and effect.

 
(c)                                  Each Insured Party to whom this Section 7.8 applies shall be third party beneficiaries of this Section 7.8.  The provisions of this Section 7.8 are

intended to be for the benefit of each Insured Party and his heirs.  The obligations under this Section 7.8 shall not be terminated or modified in such a manner as to adversely
affect any such Insured Party without his written consent.

 
(d)                                 In the event the Surviving Company or any of its Subsidiaries (i) consolidates with or merges into any other Person and shall not be the continuing

or surviving corporation or entity of such consolidation or merger, or (ii) transfers or conveys all or substantially all of its properties and assets to any Person, then, and in each
such case, to the extent necessary, proper provision shall be made so that the successors and assigns of the Surviving Company or any of its Subsidiaries assume the
obligations set forth in this Section 7.8.

 
Section 7.9                                                            Closing Efforts.
 

(a)                                 Each of the parties shall use its commercially reasonable efforts to take, or cause to be taken, all appropriate actions and to do, or cause to be done,
all things necessary, proper or advisable under applicable Law or otherwise to consummate and make effective the transactions contemplated by this Agreement and the
Ancillary Agreements as promptly as practicable, including to obtain from Governmental Authorities and other Persons all consents, approvals, authorizations, qualifications
and orders as are necessary for the consummation of the transactions contemplated by this Agreement and the Ancillary Agreements

 
(b)                                 The Company and Buyer will cooperate and use their respective commercially reasonable efforts to obtain, in accordance with applicable Law and

the applicable Contract all Third Party Consents.  Subject to Section 7.9(c), with respect to Negative Consents under Advisory Contracts, any such approvals or consents
obtained shall be in a form reasonably satisfactory to Buyer and, upon the request of the Company, Buyer will provide reasonable assistance to the Company in obtaining such
Third Party Consents, including providing such information as shall be reasonably requested by the other parties to such Contracts.  Notwithstanding the foregoing, no party
shall have any obligation to pay any money or other consideration to any Person or to initiate any claim or Action against any Person in order obtain any such Third Party
Consent.

 
(c)                                  Notwithstanding anything herein to the contrary, Buyer expressly agrees and acknowledges that a Third Party Consent required under the Advisers

Act or any Contract pursuant to which an Acquired Company acts as an investment advisor within the meaning of the Advisers Act (including as a subadviser) (an “Advisory
Contract”) shall be deemed obtained if (i) the Company delivers to each party to such Advisory Contract notice of the transactions contemplated hereby and the “assignment”
of such party’s Advisory Contract that will result from the consummation of such transactions, and shall request the written consent of such party to such assignment of its
Advisory Contract in a form reasonably satisfactory to Buyer, (ii) after the date of the mailing of the notice pursuant to clause (i), if such party has not returned such
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notice countersigned indicating consent to the deemed assignment of the applicable Advisory Contract resulting from the transactions contemplated hereby within thirty (30)
days of the notice described in clause (i), the Company shall send to such party a second notice in a form reasonably satisfactory to Buyer stating that if such party does not
object in writing to the deemed assignment of the applicable Advisory Contract within thirty (30) days after delivery of the notice described in this clause (ii), such party will
be deemed to have consented to such assignment and (iii) such party to the applicable Advisory Contract does not object in writing to the deemed assignment of the applicable
Advisory Contract within the thirty (30) day period described in clause (ii) (any deemed consent pursuant to this Section 7.9(c), a “Negative Consent”).

 
Section 7.10                                                     Conflicts and Privilege.
 

(a)                                 Recognizing that Goodwin Procter  LLP (“Goodwin”) has acted as legal counsel to the Selling Securityholders and the Securityholder
Representative (the “Selling Securityholder Parties”) and the Acquired Companies in connection with the negotiation of this Agreement and the transactions contemplated
hereby prior to the Closing, and that Goodwin expects to act as legal counsel to each of the Selling Securityholder Parties after the Closing, in connection with the transactions
contemplated hereby, each of Buyer and the Surviving Company (including on behalf of the Acquired Companies after the Closing) hereby:

 
(i)                                     waives, and agrees to cause its Affiliates to waive, any conflicts that may arise in connection with Goodwin representing any of the

Selling Securityholder Parties and/or their respective Affiliates after the Closing with respect to disputes related to or arising in connection with this Agreement and/or any of
the transactions contemplated  by this Agreement (“Disputes”);

 
(ii)                                  consents, and agrees to cause its Affiliates to consent and agree to, the communication by Goodwin to any of the Selling Securityholder

Parties of any fact known to Goodwin arising by reason of Goodwin’s prior representation of the Acquired Companies in connection with Goodwin’s representation of any of
the Selling Securityholder Parties and/or their respective Affiliates after the Closing with respect to any Dispute; provided that, except as required by law, including pursuant
to subpoena or other legal proceedings or process (including any deposition, interrogatory or civil or regulatory action or inquiry), no Selling Securityholder Party shall
disclose or use any fact so communicated to it that it knows or reasonably should know constitutes confidential or proprietary information of the Acquired Companies for any
purpose not related to a Dispute;

 
(iii)                               agrees that all communications between or among Goodwin and/or John A. Ehinger, Jr., General Counsel to the Acquired Companies

(each a “Counsel”), on the one hand, and any of the Acquired Companies and/or the Selling Securityholder Parties, on the other hand, to the extent the same relate to the
negotiation, documentation and consummation of the transactions contemplated by this Agreement or any dispute arising under this Agreement (collectively, the “Privileged
Communications”) shall be deemed to be protected by the attorney-client privilege; and
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(iv)                              agrees that, upon and after the Closing, (a) to the extent that files maintained by Counsel related to or arising in connection with this

Agreement and/or any of the transactions contemplated by this Agreement constitute attorney work product relating to or arising in connection with this Agreement and/or any
of the transactions contemplated by this Agreement (“Protected Work Product,” and together with Privileged Communications, “Protected Material”) or Privileged
Communications, the Selling Securityholder Parties (and not the Acquired Companies or the Surviving Company) shall hold any property rights in such Protected Material,
(b) the Protected Material and the expectation of confidentiality relating thereto belong solely to the Selling Securityholder Parties, shall be controlled by the Selling
Securityholder Parties on behalf of the Securityholders and shall not pass to or be claimed by any of Buyer or the Acquired Companies, and (c) applicable Counsel shall have
no duty whatsoever to reveal or disclose any such Protected Material to any of Buyer, the Acquired Companies, the Surviving Company or their Affiliates by reason of any
attorney-client relationship between such counsel and any of the Acquired Companies or otherwise.  Upon and after the Closing, to the extent that files maintained by Counsel
constitute the property of the Acquired Companies or the Surviving Company, but not Protected Material, the Acquired Companies and the Surviving Company shall be
entitled to such materials upon request and, to the extent such files contain Protected Material, Counsel shall redact only such portions as constitute Protected Material; and

 
(v)                                 agrees that it will not, and that it will cause its Affiliates not to, (x) access or use the Protected Material, including by way of review of

any electronic data, communications or other information or by seeking to have the Securityholder Representative waive the attorney-client privilege, work product doctrine
or other privilege, or by otherwise asserting that any of Buyer, the Acquired Companies or any of its Affiliates has the right to assert or waive the attorney-client privilege, the
work product doctrine or other privilege or (y) seek to obtain the Protected Material from applicable Counsel.  For avoidance of doubt, the provisions of the preceding clause
(v)(x) shall not be deemed violated if (1) any employee of Buyer, the Surviving Company or the Acquired Companies who is a Selling Securityholder Party accesses or uses
any Privileged Communication to which such employee was a party (including by way of review of any electronic data, communications or other information) or (2) the
Acquired Companies, the Surviving Company or any of their Affiliates maintain or transfer copies of any Protected Material in connection with the storage of data and files of
the Acquired Companies, the Surviving Company or any of their Affiliates (regardless of the server, network or virtual data location), provided that such access and use shall
not result in any waiver of the Selling Securityholder Parties’ attorney-client privilege or the work product doctrine with respect to such Protected Material.

 
(b)                                 Notwithstanding anything in the foregoing provisions of this Section 7.10 to the contrary: (i) in the event that Buyer or any of the Acquired

Companies or any of their respective Affiliates is required by subpoena or other legal proceedings or process (including any deposition, interrogatory or civil or regulatory
action or inquiry) to access or obtain a copy of all or a portion of the Protected Material, Buyer shall, as soon as reasonably practicable and to the extent permissible under
applicable law, notify the Securityholder Representative so that the Securityholder Representative may, at its own expense, seek a method by which the requested information
may be obtained by such regulatory or governmental entity or other Person in a manner (including subject to a protective order, if available) which will not jeopardize any
attorney-client privilege or the work product doctrine, and Buyer, the Surviving Company and
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the Selling Securityholder Parties and their Affiliates shall cooperate in good faith to assist the Securityholder Representative in such endeavor; provided, that if Buyer or any
of the Acquired Companies or any of their respective Affiliates are, on the advice of Buyer’s counsel, legally required to access or obtain a copy of all or a portion of any
Privileged Communication or Protected Work Product, Buyer or any of the Acquired Companies or any of their respective Affiliates may, without liability hereunder, access
or obtain a copy of all or a portion of such Privileged Communication or Protected Work Product which its counsel advises is legally required, but only to the extent and for
the purpose legally required; and (ii) in the event that a dispute arises between Buyer, the Surviving Company or any of the Acquired Companies and a third party (other than
a Selling Securityholder Party or any of its Affiliates) after the Closing, the Surviving Company (including on behalf of the Acquired Companies) may assert the attorney-
client privilege or the work product doctrine to prevent disclosure of confidential communications by applicable Counsel to such third party; provided, however, that neither
the Surviving Company nor any of the Acquired Companies may waive such privilege without the prior written consent of the Securityholder Representative, on behalf of the
Selling Securityholder Parties.

 
Section 7.11                                                     Employment Benefits.
 

(a)                                 On or after the Closing Date upon a transition date to be selected by the Buyer in its sole discretion, which is currently expected to be January 1,
2015 (the “Transition Date”), Buyer shall, or shall cause the Surviving Company and/or the appropriate Subsidiaries of Buyer to permit the employees of the Acquired
Companies as of immediately prior to the Effective Time who continue to be employed by Buyer, the Surviving Company and/or its Subsidiaries on and after the Effective
Time (the “Covered Employees”) to enroll and participate the employee benefit or compensation plans, programs or arrangements adopted, maintained or contributed to by



Buyer or the Surviving Company and/or their Subsidiaries in which Covered Employees are eligible to participate (the “Buyer Plans”).  The Transition Date may be a
different date for separate Buyer Plans.  Until the applicable Transition Date is selected for a Buyer Plan, the Buyer shall or shall cause the Surviving Company and/or the
appropriate subsidiaries of Buyer to maintain the corresponding Company Employee Plans in which Covered Employees are eligible to participate in accordance with their
terms.  Further, if the Buyer elects to require the Company to terminate the Savings Plan in accordance with Section 7.11(b), the Transition Date with respect to the Buyer Plan
corresponding to the Savings Plan shall be the Closing Date.  With respect to any Buyer Plans in which the Covered Employees become eligible to participate on or after the
applicable Transition Date, Buyer shall, or shall cause the Surviving Company and/or the appropriate Subsidiaries of Buyer to, no later than the applicable Transition Date: (i)
provide the Covered Employees with service credit for purposes of eligibility, participation, vesting and levels of benefits (but not for benefit accruals under any defined
benefit pension plan), under each applicable Buyer Plan for all periods of employment with the Acquired Companies or any predecessor entity to the extent that such service
was taken in to account under the applicable plan of the Acquired Companies,  prior to the Effective Time, and with Buyer, the Surviving Company and any of their
Subsidiaries or Affiliates on and after the Effective Time; (ii) cause any pre-existing conditions or limitations, eligibility waiting periods or required physical examinations
under any Buyer Plan to be waived with respect to the Covered Employees and their eligible dependents, to the extent waived under the corresponding plan in which the
applicable Covered Employee participated immediately prior to the Effective
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Time; and (iii) if the Transition Date for the Buyer Plan that provides health, dental or vision benefits occurs prior to the end of the applicable plan year, give the Covered
Employees and their eligible dependents credit for the plan year in which the Transition Date occurs towards applicable deductibles and annual out-of-pocket limits for
expenses incurred prior to the Transition Date, in each case, to the extent permitted under the applicable Buyer Plan and under applicable Law.  Notwithstanding the
foregoing, in no event will any service prior to the Effective Time with the Acquired Companies or any of its Affiliates or any predecessor count as service with Buyer for
purposes of the Envestnet Scholarship Plan.

 
(b)                                 In the event that the Buyer elects to terminate the Company’s Automated Data Processing Prototype 401(k) and Profit Sharing Plan, named the

Placemark Investments Inc. 401(k) Profit Sharing Plan (the “Savings Plan”), Buyer shall provide written notice to such effect to the Company no later than five (5) business
days prior to the Closing Date, and the Company agrees to adopt resolutions to terminate the Savings Plan effective prior to the Effective Time.

 
(c)                                  Section 280G.
 

(i)                                     Prior to or as soon as practicable following the signing of this Agreement, the Company shall take reasonable best efforts to obtain
executed and effective “waivers,” in a form reasonably acceptable to Buyer, from any individuals who are “disqualified individuals” (as defined in Section 280G(c) of the
Code) of the Acquired Companies and who would reasonably be expected to receive in connection with the consummation of the Transactions (either alone or in conjunction
with any other event) any “parachute payment” (within the meaning of Section 280G of the Code) that is subject to the imposition of an excise Tax under Section 4999 of the
Code or that would not be deductible by reason of Section 280G of the Code of such “disqualified individuals” right to receive or retain any such “parachute payments” to the
extent the present value of such payments exceeds three times such “disqualified individuals” “base amount” (within the meaning of Section 280G of the Code and the
regulations thereunder (the “280G Waivers”).

 
(ii)                                  Following the delivery by the Company to Buyer of each of the executed 280G Waivers described in Section 7.11(c)(i) and following the

disclosure of any information from Buyer required pursuant to Section 7.11(c)(iii) but prior to the Stock Sale Closing Time, Company shall have submitted to its stockholders
for approval, in a manner that is intended to comply with the approval requirements of Section 280G(b)(5)(B) of the Code and the regulations thereunder and is reasonably
satisfactory to Buyer, any payments and/or benefits that separately or in the aggregate, could reasonably be expected to be deemed to constitute “parachute payments” (within
the meaning of Section 280G of the Code and the regulations promulgated thereunder) for which an executed 280G Waiver was obtained or for which no waiver is necessary,
such that upon obtaining such approval of the Company shareholders such payments and benefits would not be deemed to be “parachute payments” under Section 280G of
the Code.  In addition, the Company shall have delivered to Buyer evidence reasonably satisfactory to Buyer that either (i) a vote of the Company shareholders was solicited
in conformance with the requirements Section 280G(b)(5)(B) of the Code and the regulations promulgated thereunder, and the requisite approval of the shareholders was
obtained with respect to any payments and/or benefits that were subject to the vote of the Company shareholders (the
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“280G Approval”) or (ii) the 280G Approval was not obtained and as a consequence, that such “parachute payments” shall not be made or provided pursuant to the 280G
Waivers.

 
(iii)                               Prior to the Effective Date with respect to the Key Employees and no later than fourteen (14) days prior to the Closing Date with respect

to any other Covered Employee, Buyer has provided the Company and its counsel, in writing, with all relevant terms of any employment contracts or other arrangements that
Company intends to enter into with the “disqualified individuals” (as defined in Section 280G(c) of the Code) of Acquired Companies on or around the Closing Date that,
including any such terms that could reasonably be expected to result in payments and other terms (including, rights to severances or signing bonuses) that need to be approved
(or disclosed) to ensure the disclosure to the Company stockholders and the approval described in Section 7.11(c)(ii) is valid.

 
(d)                                 No provision of this Section 7.11 shall create any third-party beneficiary rights in any Covered Employee (including any beneficiary or dependent

thereof) nor is it intended to (i) amend or alter any benefit plan of the Surviving Company, the Acquired Companies or any of their respective Affiliates or any benefit plan of
Buyer or any of its Affiliates or (ii) create any obligation on the part of Buyer, the Surviving Company or any of their respective Affiliates to continue the employment of any
Covered Employee for any period following the Closing.

 
Section 7.12                                                     Financial Statements.
 

(a)                                 For each month ended after the Effective Date but at least ten (10) days prior to the Closing Date, the Company shall provide to Buyer, as soon as
practicable after the end of such calendar month, unaudited consolidated financial statements of the Company, consisting of a balance sheet as of the end of each such month
and an income statement for such month and for the portion of the year then ended (such financial statements, “Interim Financial Statements”).

 
(b)                                 As promptly as practicable after the Effective Date, the Company shall provide to Buyer, the audited consolidated financial statements of the

Company, consisting of the audited consolidated balance sheet at December 31, 2012 and December 31, 2013 and the related statements of earnings and retained earnings and
cash flows for the fiscal years then ended, and audited by KPMG (the “Year End Financial Statements”).

 
(c)                                  As promptly as practicable following the Effective Date, the Company shall deliver to Buyer an SAS100 review of financial statements for the

first, second and third fiscal quarters of calendar year 2013 and for the first and second fiscal quarters of calendar year 2014.
 
(d)                                 For each fiscal quarter ended after the Effective Date but at least thirty (30) days prior to the Closing Date, the Company shall deliver to Buyer an

SAS100 review of financial statements for such fiscal quarter as promptly as practicable after the end of such fiscal quarter.
 
(e)                                  The Company will cause the appropriate officers of the Company to execute and deliver to Buyer’s independent auditors such representation letters

in customary form in respect of each audited period and each SAS100 review period commencing with the
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fiscal years ended December 31, 2012 and December 31, 2013 and continuing through the Closing Date as Buyer shall reasonably require.

 
(f)                                   No Acquired Company or Securityholder shall be required to bear any out-of-pocket costs or expenses in connection with the performance by the

Company of its obligations pursuant to this Section 7.12(f).  Without limitation of the foregoing, (i) Buyer shall pay directly the fees and expenses of KPMG in connection
with the audit of the Year End Financial Statements and (ii) Buyer shall reimburse the Company any out-of-pocket costs or expenses incurred by the Company on or before
the earlier of (A) the close of business on the last Business Day preceding the Closing Date and (B) the termination of this Agreement pursuant to Article XI.

 
(g)                                  Each of the parties agree to keep each other informed of the status of the Year End Financial Statements and SAS100 reviews required to be

delivered hereunder.
 
Section 7.13                                                     Further Assurances.  Each party shall cooperate with the others, and execute and deliver, or use its reasonable best efforts to cause to be

executed and delivered, all such other instruments, including instruments of conveyance, assignment and transfer, and take all such other actions as such party may reasonably
be requested to take by the other parties hereto from time to time, consistent with the terms of this Agreement, in order to effectuate the provisions and purposes of this
Agreement and the transactions contemplated hereby.

 
Section 7.14                                                     Company Stockholder Meeting; Short Form Merger.  In the event that Buyer or Merger Sub or any other Subsidiary of Buyer, shall

acquire at least ninety percent (90%) of the issued and outstanding Capital Stock (the “Short Form Threshold”) pursuant to the Initial Stock Sale or otherwise, each of Buyer,
Merger Sub and the Company shall take all necessary and appropriate action to cause the Merger to become effective as soon as practicable after the Stock Sale Closing Time,
without any stockholder meeting, in accordance with Section 253 of the DGCL.  In the event that Buyer or Merger Sub or any other Subsidiary of Buyer does not acquire a
percentage of the issued and outstanding Capital Stock equal to the Short Form Threshold pursuant to the Initial Stock Sale or otherwise, then Buyer or Merger Sub or such
other Subsidiary of Buyer, as applicable, shall deliver a consent to the adoption of the Merger pursuant to Section 228 of the DGCL as soon as is reasonably practicable after
the Stock Sale Closing Time.

 
Section 7.15                                                     Release.  Effective at the Stock Sale Closing Time, each of the undersigned Selling Securityholders, on behalf of himself, herself or itself

and his, her or its assigns, heirs, beneficiaries, representatives, agents and Affiliates (excluding any other Selling Securityholder and any portfolio companies, the “Releasing
Parties”), hereby fully and finally releases, acquits and forever discharges the Acquired Companies and each of their present and former officers, directors, employees, agents,
predecessors, successors, assigns, insurers and attorneys (solely in their respective capacities as such, the “Released Parties”) (and excluding any other Securityholders in their
respective capacities as such) from any and all claims, causes of action, liabilities, losses, costs, damages, penalties, charges, expenses and all other forms of liability or
obligation whatsoever, in law or equity, whether asserted or unasserted, known or unknown, foreseen or unforeseen (“Claims”), arising prior to the Stock Sale Closing Time
and relating to the Acquired Companies, the Acquired Stock, the Initial Stock Sale or any other
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transactions contemplated by this Agreement (collectively, the “Released Claims”); provided, however, that the Released Claims shall exclude any Claims arising from or
relating to or in connection with (i) rights or obligations under this Agreement and the Ancillary Agreements or any other agreements entered into in connection with the
transactions contemplated by this Agreement, (ii) any claim or right (A) to indemnification under (1) the certificate of incorporation, bylaws or other organizational
documents of the Acquired Companies as in effect on the date of the Initial Stock Sale or (2) any indemnification or similar agreement between such Selling Securityholder
and any of the Acquired Companies, or (B) under any director & officer policy or insurance of the Acquired Companies then in effect, (iii) with respect to any Selling
Securityholders that were employed by any of the Acquired Companies immediately prior to the Stock Sale Closing Time, any ordinary course accrued or continuing
liabilities and obligations of the Acquired Companies incurred in connection with such Selling Securityholder’s employment by such Acquired Company prior to the Stock
Sale Closing Time (e.g., accrued salary, vacation, expense reimbursements, benefits under Employee Plans, etc.).  Each Selling Securityholder, for itself only, expressly
acknowledges that the release contained herein applies to all Released Claims as defined herein, whether such Released Claims are known or unknown, and include Released
Claims which if known by the Releasing Party might materially affect its decision to effect the settlement contained herein.  Each Selling Securityholder, for itself only, has
considered and taken into account the possible existence of such Released Claims in determining to execute and deliver this Agreement.  Without limiting the generality of the
foregoing, solely with respect to the Released Claims, each Selling Securityholder, for itself only, expressly waives any and all rights conferred upon it by any statute or rule of
Law that provides that a release does not extend to claims which the Releasing Party does not know or suspect to exist in its favor at the time of executing the release, which if
known by the Releasing Party would have materially affected the Releasing Party’s settlement with the Released Parties.  This Agreement constitutes a complete defense of
any and all Released Claims.

 
Section 7.16                                                     Non-Solicitation.  For a period of one (1) year from and after the Closing Date, each Selling Securityholder (other than Royal Bank of

Canada) shall not, and, if such Selling Securityholder is not a natural Person, shall direct each of its directors, managers, partners, officers and employees not to, directly or
indirectly on behalf of any other Person, (a) cause, solicit, induce or encourage any customer or client of the Acquired Companies to terminate or modify any such
relationship or ( b) cause, solicit, induce or encourage any of employees to leave his or her employment with the Acquired Companies or hire, employ or otherwise engage
any such individual; provided, that nothing contained in clause (b) of this Section 7.16 shall prohibit a Selling Securityholder or its directors, managers, partners, officers and
employees from (i) engaging in general solicitations for employment (whether through advertisements, the Internet or any agent) not otherwise aimed or targeted at senior
management employees of the Acquired Companies or hiring any such individual in the event that such individual shall have responded to such a general solicitation, (ii)
hiring or soliciting any employees listed on Schedule 7.16 (iii) hiring any such individual terminated by the Acquired Companies, as applicable or (iv) hiring any such
individual who has not been employed by the Acquired Companies for at least six (6) months.  Notwithstanding anything herein to the contrary, nothing in this Section 7.16
shall be deemed to apply to the Royal Bank of Canada.
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Section 7.17                             Certain Additional Covenants.  The Company shall take each of the actions described in Schedule 7.17.
 

ARTICLE VIII
TAX MATTERS

 
Section 8.1                                                            Tax Returns.
 

(a)                                 The Buyer shall prepare or cause to be prepared, at the Securityholder Representative’s expense (on behalf of the Securityholders), in accordance
with past practice of the Acquired Companies, unless otherwise required by applicable Law, and consistent with Section 8.1(b), all Tax Returns of the Acquired Companies
for any Pre-Closing Tax Period that are due after the Closing Date.  Buyer shall, at its own expense, prepare and timely file or cause to be prepared and timely filed, in
accordance with past practice of the Acquired Companies, unless otherwise required by applicable Law, all Tax Returns of the Acquired Companies for any Straddle Period
required to be filed after the Closing Date; provided, however, that Buyer shall prepare such Tax Returns consistent with Section 8.1(b).  The Buyer shall provide the
Securityholder Representative with a draft of any Tax Return for the Acquired Companies required to be prepared by Buyer pursuant to this Section 8.1(a) at least twenty (20)



days prior to the due date for filing such Tax Returns for the Securityholder Representative’s review. Buyer shall consider in good faith all reasonable comments proposed in
writing by the Securityholder Representative at least ten (10) days prior to the due date for filing such Tax Return with respect to any Straddle Period Tax Return.

 
(b)                                 The parties agree with respect to certain Tax matters as follows: (i) to file a federal income Tax Return of the Company for the Company’s taxable

year ending on the Closing Date pursuant to Treasury Regulations Section 1.1502-76(c); (ii) to allocate all items accruing on the Closing Date to the Company’s taxable period
ending on the Closing Date pursuant to Treasury Regulations Section 1.1502-76(b)(1)(ii)(A)(1) (and not pursuant to the “next day” rule under Treasury Regulations Section
1.1502-76(b)(1)(ii)(B) or pursuant to the ratable allocation method under Treasury Regulations Section 1.1502-76(b)(2)(ii) or 1.1502-
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76(b)(2)(iii)); (iii) not to elect to waive any carryback of net operating losses under Section 172(b)(3) of the Code on any Tax Return of the Company filed in respect of a Pre-
Closing Tax Period; and (iv) to deduct the Transaction Deductions on the Tax Returns of the Company for the taxable period that ends on the Closing Date, in each case
unless otherwise required by applicable Law.

 
(c)                                  Within ten (10) days of filing the federal income Tax Return for the Acquired Companies for the year ended on the Closing Date, the Buyer shall

deliver to the Securityholder Representative a schedule setting forth in reasonable detail (including an explanation as to the methodology used to compute such amounts) the
Buyer’s computation of the amount (if any) of the NOL Shortfall and NOL Tax Loss (the “NOL Schedule”).  The Securityholder Representative may dispute the calculation
of the NOL Tax Loss by notifying Buyer of such disagreement in writing, setting forth in reasonable detail the particulars of such disagreement (an “NOL Objection”), within
thirty (30) calendar days after Securityholder Representative’s receipt of the NOL Schedule.  To the extent not set forth in the NOL Objection, the Securityholders shall be
deemed to have agreed with Buyer’s calculation of all other items and amounts contained in the NOL Schedule.  In the event that the Securityholder Representative does not
provide a NOL Objection within such thirty (30) calendar day period, the Securityholders shall be deemed to have accepted the NOL Schedule delivered by Buyer and
Buyer’s calculation of the NOL Tax Loss set forth therein, which shall then be final, binding and conclusive for all purposes hereunder.  In the event an NOL Objection is
timely provided, Buyer and the Securityholder Representative shall use their commercially reasonable efforts for a period of thirty (30) calendar days (or such longer period as
they may agree in writing) to resolve any disagreements set forth in the NOL Objection.  If Buyer and the Securityholder Representative are unable to resolve such items in
dispute (the “Unresolved NOL Items”) by the end of such period then, at any time thereafter, either the Securityholder Representative or Buyer may require that the
Independent Accountants resolve the Unresolved NOL Items.  For the avoidance of doubt, the Independent Accountants shall only resolve the Unresolved NOL Items and not
any disagreements that have been resolved by the parties.  Buyer and the Securityholder Representative shall instruct the Independent Accountants to determine as promptly as
practicable, and in any event within thirty (30) calendar days of the date on which such dispute is referred to the Independent Accountants, based solely on the provisions of
this Agreement and the written presentations by the Securityholder Representative and Buyer, and not on an independent review, whether and to what extent (if any) the
calculation of the NOL Tax Loss; provided, however, that in resolving any Unresolved NOL Item, the Independent Accountants (A) may not assign a value to any item greater
than the greatest value for such item claimed by Buyer or the Securityholder Representative or less than the smallest value for such item claimed by either Buyer or the
Securityholder Representative and (B) may not take oral testimony from the parties hereto or any other Person.  The fees and expenses of the Independent Accountants shall
be allocated between the parties based upon the percentage which the portion of the contested amount not awarded to each party bears to the amount actually contested by
such party.  The determination of the Independent Accountants shall be set forth in a written statement delivered to the Securityholder Representative and Buyer and shall be
final, conclusive and binding on the parties.  If it is finally determined pursuant to this Section 8.1(c) that there is an NOL Tax Loss, then within five (5) Business Days after
the NOL Tax Loss is finally determined pursuant to this Section 8.1(c), Buyer and the Securityholder Representative shall deliver joint
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written instructions to the Escrow Agent to release to Buyer from the Escrow Fund an amount of cash equal to the NOL Tax Loss.

 
Section 8.2                                                            Controversies.
 

(a)                                 (i) Buyer and the Surviving Company agree to give written notice to the Securityholder Representative of the receipt of any written notice by
Buyer or the Acquired Companies which involves the assertion of any claim for Taxes for which the Securityholder Representative would reasonably be expected to be
responsible under this Agreement, and (ii) the Securityholder Representative and the Securityholders agree to give written notice to Buyer of the receipt of any written notice
by the Securityholder Representative or such Securityholder which involves the assertion of any claim for Taxes for which Buyer or the Surviving Company could reasonably
be expected to be responsible under this Agreement; provided, that, in the case of clauses (i) and (ii), the failure to give such notice shall not affect the indemnification
provided hereunder except to the extent the Indemnifying Party has been prejudiced as a result of such failure.

 
(b)                                 Notwithstanding anything herein to the contrary, including Section 10.5: (i) the Securityholder Representative will control the contest or resolution

of any Tax Proceeding with respect to a Pre-Closing Tax Period; provided, that the Securityholder Representative will obtain the prior written consent of Buyer (which
consent will not be unreasonably withheld, delayed or conditioned) before entering into any settlement of a claim or ceasing to defend such claim; provided, further, that
Buyer will be entitled to participate fully in the defense of such claim and to employ counsel of its choice for such purpose, the fees and expenses of which separate counsel
will be borne by Buyer; and (ii) Buyer will control the contest or resolution of any Tax Proceeding with respect to a Straddle Period; provided, that Buyer will obtain the prior
written consent of Securityholder Representative (which consent will not be unreasonably withheld, delayed or conditioned) before entering into any settlement of a claim or
ceasing to defend such claim, provided, further, that Securityholder Representative will be entitled to fully participate in the defense of such claim and to employ counsel of its
choice for such purpose, the fees and expenses of which separate counsel will be borne by Securityholder Representative (on behalf of the Securityholders).

 
Section 8.3                                                            Post-Closing Access and Cooperation.  The parties shall cooperate fully, as and to the extent reasonably requested by any other party, in

connection with the filing of Tax Returns for a Pre-Closing Tax Period and Straddle Period, obtaining Tax refunds (or credits), determining liability for Taxes and in
conducting any audit, litigation or other Proceeding with respect to Taxes of the Acquired Companies.  Such cooperation shall include the retention and (upon the other
party’s request) the provision of records and information which are reasonably relevant to any such Tax Returns, Tax refunds or Tax matters and making employees available
on a mutually convenient basis to provide additional information and explanation of any material provided hereunder.  Each party shall provide to the others, within ten (10)
Business Days of the receipt thereof, any Tax related communications and notices it receives which may impact the other party’s Tax liability or filing responsibilities. 
Notwithstanding anything to the contrary in this Agreement, Buyer shall not be required to disclose to the Securityholder Representative any consolidated, combined,
affiliated or unitary Tax Return which includes Buyer or any of its Affiliates or any Tax related work papers.
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Section 8.4                                                            Post-Closing Actions.  Buyer and its Subsidiaries and Affiliates shall not amend any previously filed Tax Returns for a Pre-Closing Tax

Period, file Tax Returns for a Pre-Closing Tax Period in a jurisdiction where the Company has not historically filed Tax Returns, initiate discussions or examinations with any
Taxing Authority regarding Taxes with respect to any Pre-Closing Tax Period, make any voluntary disclosures with respect to Taxes for Pre-Closing Tax Periods, change any
accounting method or adopt any convention that shifts taxable income from a period beginning (or deemed to begin) after the Closing Date to a taxable period (or portion
thereof) ending on or before the Closing Date or shifts deductions or losses from a Pre-Closing Tax Period to a period beginning (or deemed to begin) after the Closing Date,
in each case, without the prior written consent of the Securityholder Representative or as required by applicable Law.  In addition, neither Buyer nor any of its Affiliates shall
make any election under Section 338 or 336(e) of the Code or any state, local or foreign Law equivalent in respect of the transactions contemplated by this Agreement.



 
Section 8.5                                                            Refunds.  Any refunds (or credits for overpayment) of Taxes, including any interest received from a Taxing Authority thereon,

attributable to any Pre-Closing Tax Period (or portion of any Straddle Period ending on the Closing Date as determined in accordance with Section 8.7) of the Acquired
Companies shall be for the account of the Securityholders.  Promptly upon any Acquired Company’s (or any of its Affiliates’) actual receipt of any such refund (or credit for
overpayment), Buyer shall pay over, by wire transfer of immediately available funds, any such refund (or the amount of any such credit), including any interest thereon, to the
Securityholders pursuant to the terms of this Agreement, with each such Securityholder being entitled to receive its Pro Rata Share of such amounts.  At the Securityholder
Representative’s request and expense (on behalf of the Securityholders), Buyer shall take any reasonable action necessary for the Acquired Companies to promptly claim
refunds attributable to any Pre-Closing Tax Period or Straddle Period and cause the Acquired Companies to claim refunds attributable to any Pre-Closing Tax Period or
Straddle Period within the statutorily required time period unless Buyer reasonably determines that such action would be detrimental to Buyer or its Affiliates (including the
Acquired Companies).

 
Section 8.6                                                            Certain Taxes and Fees.  All transfer, documentary, sales, use, stamp, registration and other such Taxes, and all conveyance fees,

recording charges and other fees and charges (including any penalties and interest) incurred in connection with the consummation of the transactions contemplated by this
Agreement (“Transfer Taxes”) shall be borne fifty percent (50%) by the Securityholders and fifty percent (50%) by Buyer, and each party agrees to file all necessary
documentation (including all Tax Returns) with respect to such Transfer Taxes in a timely manner, and, if required by applicable Law, the parties will, and shall cause their
Affiliates to, join in the execution of any such Tax Returns and other documentation.

 
Section 8.7                                                            Straddle Period Tax Allocation.  For purposes of this Agreement, where Taxes involve a Straddle Period, such Taxes shall be calculated

as though the taxable year terminated as of the close of business on the Closing Date; provided, however, that in the case of a Tax not based on income, receipts, payments,
payroll, or similar items, such Taxes shall be equal to the amount of Tax for the entire Straddle Period multiplied by a fraction, the numerator of which shall be the number of
days from the beginning of the Straddle Period through to and including the Closing Date and the denominator of which shall be the number of days in the Straddle Period.
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Section 8.8                                                            Closing Date Course of Business.  For the portion of the Closing Date after the time of Closing, Buyer shall cause the Acquired

Companies to carry on its business only in the ordinary course in the same manner as previously conducted.
 
Section 8.9                                                            End of Tax Year.  Buyer shall cause the tax year of the Company to close as of the end of the Closing Date for U.S. federal income tax

purposes by including the Company on Buyer’s consolidated Tax Return after the Closing Date.
 
Section 8.10                                                     Tax Treatment of Escrow Fund.  All parties hereto agree for all Tax purposes that: (i) if and to the extent any portion of the Escrow Fund

or the Converted Award Escrow Fund, as applicable, is actually distributed to holders of Company Options in respect of their Company Options, such portion shall be treated
as compensation paid at the time the portion of the Escrow Fund or the Converted Award Escrow Fund, as applicable, is actually released to the holders of Company Options
and shall be subject to applicable withholding Tax at such time, (ii) the right of the Securityholders (other than Optionholders) to the Escrow Fund or the Converted Award
Escrow Fund, as applicable, shall be treated as deferred contingent purchase price eligible for installment sale treatment under Section 453 of the Code and any corresponding
provision of foreign, state or local Law, as appropriate; (iii) Buyer shall be treated as the owner of the Escrow Fund and the Converted Award Escrow Fund solely for Tax
purposes, and all interest and earnings earned from the investment and reinvestment of the Escrow Fund and the Converted Award Escrow Fund, or any portion thereof, shall
be allocable to Buyer; (iv) if and to the extent any amount of the Escrow Fund or the Converted Award Escrow Fund, as applicable, that is paid to the Securityholders (other
than Optionholders) is actually distributed to the Securityholders in respect of their Capital Stock, interest may be imputed on such amount as required by Section 483 or 1274
of the Code; and (v) in the event that the total amount of any interest and earnings earned on the portion of the Escrow Fund or the Converted Award Escrow Fund, as
applicable, that is paid to the Securityholders (other than Optionholders) exceeds the imputed interest, such interest shall be treated as interest or other income and not as
purchase price.  Clause (v) of the preceding sentence is intended to ensure that the right of the Securityholders (other than Optionholders) to the Escrow Fund or the Converted
Award Escrow Fund, as applicable, that is paid to the Securityholders (other than Optionholders) and any interest and earnings earned thereon is not treated as a contingent
payment without a stated maximum selling price under Section 453 of the Code and the Treasury Regulations promulgated thereunder.  All parties hereto shall file all Tax
Returns consistently with the foregoing, unless otherwise required by applicable Law.

 
ARTICLE IX

CONDITIONS TO CLOSING
 
Section 9.1                                                            General Conditions.  The respective obligations of each party to consummate the transactions contemplated by this Agreement shall be

subject to the fulfillment, at or prior to the Closing, of each of the following conditions, any of which may, to the extent permitted by applicable Law, be waived in writing by
any party in its sole discretion (provided that such waiver shall only be effective as to the obligations of such party):

 
(a)                                 No Injunction or Prohibition.  No Governmental Authority shall have enacted, issued, promulgated, enforced or entered any Law (whether

temporary, preliminary or
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permanent), that is then in effect and that enjoins, restrains, conditions, makes illegal or otherwise prohibits the consummation of the transactions contemplated by this
Agreement or the Ancillary Agreements.

 
Section 9.2                                                            Conditions to Obligations of the Company.  The obligations of the Company to consummate the transactions contemplated by this

Agreement shall be subject to the fulfillment, at or prior to the Closing, of each of the following conditions, any of which may be waived in writing by the Company in its
sole discretion:

 
(a)                                 Representations, Warranties and Covenants.  (i) The representations and warranties of Buyer and Merger Sub contained in this Agreement shall be

true and correct as of the Effective Date and as of the Closing Date as if made as of the Closing Date (other than representations and warranties that are made as of a specified
date, which representations and warranties shall be true and correct as of such specified date), except as would not be reasonably likely to have a material adverse effect on the
ability of Buyer and Merger Sub to consummate the transactions contemplated hereby (without giving effect to any “material adverse effect”, “materiality” or similar
qualifiers set forth therein); (ii) the representations and warranties of Buyer and Merger Sub contained in Section 5.1 and Section 5.2 shall be true and correct as of the
Effective Date and as of the Closing Date as if made as of the Closing Date (other than representations and warranties that are made as of a specified date, which
representations and warranties shall be true and correct as of such specified date); (iii) Buyer and Merger Sub shall have performed all obligations and agreements and
complied with all covenants and conditions required by this Agreement or the Ancillary Agreements to be performed or complied with by them prior to or at the Closing in all
material respects; and (iv) the Company shall have received from Buyer and Merger Sub a certificate, dated the Closing Date, to the effect set forth in the foregoing clauses
(i), (ii) and (iii), signed by a duly authorized officer thereof.

 
(b)                                 Escrow Agreement.  The Company shall have received an executed counterpart to the Escrow Agreement, signed by each party other than the

Securityholder Representative.
 
(c)                                  Payments.  Buyer shall have made all payments required to be made by Buyer pursuant to Section 3.1.



 
Section 9.3                                                            Conditions to Obligations of Buyer and Merger Sub.  The obligations of Buyer and Merger Sub to consummate the transactions

contemplated by this Agreement shall be subject to the fulfillment, at or prior to the Closing, of each of the following conditions, any of which may be waived in writing by
Buyer in its sole discretion:

 
(a)                                 Representations, Warranties and Covenants of the Company.  (i) The representations and warranties of the Company contained in this Agreement

shall be true and correct as of the Effective Date and as of the Closing Date as if made as of the Closing Date (other than representations and warranties that are made as of a
specified date, which representations and warranties shall be true and correct as of such specified date), except as would not be reasonably likely to have a Material Adverse
Effect (without giving effect to any “Material Adverse Effect”, “materiality” or similar qualifiers set forth therein), (ii) the representations and warranties of the Company
contained in Section 4.1 and Section 4.2 shall be true and correct as
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of the Effective Date and as of the Closing Date as if made as of the Closing Date (other than representations and warranties that are made as of a specified date, which
representations and warranties shall be true and correct as of such specified date); (iii) the Company shall have performed all obligations and agreements and complied with
all covenants and conditions required by this Agreement or the Ancillary Agreements to be performed or complied with by it prior to or at the Closing in all material respects
(except for the covenants set forth in Section 7.17 and Schedule 7.17, which the Company shall have performed and complied with in all respects), and (iv) Buyer shall have
received from the Company a certificate, dated as of the Closing Date, to the effect set forth in the foregoing clauses (i), (ii) and (iii), signed by a duly authorized officer
thereof.

 
(b)                                 Representations, Warranties and Covenants of the Selling Securityholders.  (i) The representations and warranties of each of the Selling

Securityholders, solely with respect to itself and not to any other Selling Securityholder, contained in this Agreement shall be true and correct as of the Effective Date and as
of the Closing Dates as if made as of the Closing Date (other than representations and warranties that are made as of a specified date, which representations and warranties
shall be true and correct as of such specified date), except as would not be reasonably likely to have a material adverse  effect on the ability of such Selling Securityholder to
consummate the transactions contemplated hereby (without giving effect to any “material adverse effect”, “materiality” or similar qualifiers set forth therein), (ii) the
representations and warranties of such Selling Securityholder contained in Section 6.1 and Section 6.2 shall be true and correct as of the Effective Date and as of the Closing
Date (other than representations and warranties that are made as of a specified date, which representations and warranties shall be true and correct as of such specified date);
and (iii) such Selling Securityholder shall have performed all obligations and agreements and complied with all covenants and conditions required by this Agreement or the
Ancillary Agreements to be performed or complied with by it prior to or at the Closing in all material respects.

 
(c)                                  Escrow Agreement.  Buyer shall have received an executed counterpart to the Escrow Agreement, signed by each party other than Buyer.
 
(d)                                 Payoff Letters.  Buyer shall have received executed payoff letters, executed by the lenders listed in the statement delivered pursuant to Section 3.4

(the “Payoff Letters”).
 
(e)                                  Certificate.  Buyer shall have received from the Company a certificate stating that Company is not and has not been a United States real property

holding corporation, dated as of the Closing Date and in form and substance required under Treasury Regulations Section 1.897-2(h).
 
(f)                                   Third Party Consents.  The Company shall have delivered to Buyer the consents listed on Schedule 9.3(f), if any.
 
(g)                                  Advisory Consents.  The Company shall have delivered to Buyer evidence that the Company has obtained consent (including Negative Consents)

from (i) Managers representing at least ninety percent (90%) of assets under management of all Managers as of the Effective Date and (ii) Persons listed on Schedule 9.3(g)
(ii) (“Sponsors”) representing at
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least ninety percent (90%) of the aggregate revenue of all Sponsors for the twelve (12) month period ended March 31, 2014.

 
(h)                                 No Material Adverse Effect.  There shall not have occurred any circumstance, event, change or effect that has had, or would reasonably be

expected to have, together with all other circumstances, events, changes and effects, a Material Adverse Effect.
 
(i)                                     Cancellation of Company Warrants.  The Company shall have delivered to Buyer evidence reasonably satisfactory to Buyer that all Company

Warrants have been cancelled at or prior to Closing.
 

Section 9.4                                                            Conditions to Obligations of Buyer, Merger Sub and the Company to Effect the Merger.
 

(a)                                 The obligation of Buyer and Merger Sub to consummate the Merger shall be subject to the approval of the Merger in accordance with the
applicable provision of the DGCL (disregarding any failure of such approval to be obtained as a result of a breach of the covenants of Buyer and Merger Sub set forth in
Section 7.14).

 
(b)                                 The obligation of Company to consummate the Merger shall be subject to the approval of the Merger in accordance with the applicable provision

of the DGCL (disregarding any failure of such approval to be obtained as a result of a breach of the covenants of the Company set forth in Section 7.14).
 

ARTICLE X
INDEMNIFICATION

 
Section 10.1                                                     Survival.  The representations and warranties made by the Company in this Agreement shall survive the Closing until the eighteen (18)

month anniversary of the Closing Date; provided, however, that (a) the Fundamental Representations shall survive the Closing and shall continue in full force and effect
indefinitely and (b) the representations and warranties set forth in Section 4.13 (Taxes) shall survive and continue in full force and effect until ninety (90) days after expiration
of the applicable statute of limitations (including any applicable extensions).  The covenants contained in this Agreement shall continue in full force and effect indefinitely or
for the shorter period explicitly referenced therein; provided, that, with respect to the covenants of the parties contained herein that by their terms are to be performed in whole
or in part, or that prohibit actions, prior to the Closing, claims for indemnification in respect of any breach thereof shall survive until the date that is eighteen (18) months after
the Closing.  Notwithstanding the foregoing, if any time on or prior to the expiration date referred to this Section 10.1, any Indemnified Party delivers a written notice alleging
the existence of an inaccuracy in or a breach of any of such representations and warranties and asserting a claim for recovery under Section 10.2, Section 10.3, and Section
10.4, as applicable, based on such alleged inaccuracy or breach, then such representation or warranty shall survive solely as to such claim until such time as such claim is fully
and finally resolved.  Solely for purposes of this Article X, the representations and warranties contained in Article IV, Article V and Article VI are made as of the Effective
Date and as of the Closing Date.
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Section 10.2                                                     Indemnification by Securityholders.  Subject to the limitations contained in this Article X, from and after the Closing, the Securityholders,

severally (and not jointly) pro rata in proportion to their Transaction Percentage, shall indemnify and hold harmless (such obligations to indemnify and hold harmless are
referred to herein from time to time as “Indemnification Obligations”), Buyer and the Surviving Company (the “Buyer Indemnified Parties”) from and against any and all
losses, damages, liabilities, deficiencies, claims, interest, awards, judgments, penalties, costs and expenses (including attorneys’ fees, costs and other out-of-pocket expenses
incurred in investigating, preparing or defending the foregoing) (collectively, “Losses”), actually incurred by the Buyer Indemnified Parties arising out of:

 
(a)                                 after giving effect to the last sentence of Section 10.1, any breach of any representation or warranty made by the Company contained in this

Agreement;
 
(b)                                 any breach of any covenant or agreement by the Company contained in this Agreement and required to be performed prior to the Closing;
 
(c)                                  any Indebtedness (other than Excluded Trade Obligations) or Transaction Expenses to the extent not included in the determination of Transaction

Consideration;
 
(d)                                 any claims by any holder of Capital Stock or any other equity interests of the Company as a result of the exercise of such holder’s appraisal rights

(net of any amount that would otherwise have been payable to such holder exercising any appraisal rights);
 
(e)                                  after giving effect to the last sentence of Section 10.1, any fraud of any Acquired Company;
 
(f)                                   Indemnified Taxes;
 
(g)                                  any Third Party Claim to the extent that an Acquired Company is liable to a third party as a result of the Data Security Matter;
 
(h)                                 the items set forth in Schedule 10.2(h); or
 
(i)                                     the Identified Matter.

 
Section 10.3                                                     Indemnification by the Selling Securityholders.  Subject to the limitations set forth in this Article X; each Selling Securityholder shall

have Indemnification Obligations for any Losses suffered by a Buyer Indemnified Party based upon, arising out of or by reason of:
 

(a)                                 after giving effect to the last sentence of Section 10.1, any breach of, or inaccuracy in representation or warranty contained in Article VI (solely for
such Selling Securityholder and not for any other Selling Securityholder);

 
(b)                                 any breach of a covenant or agreement by such Selling Securityholder, whether acting on its own behalf or otherwise (solely with respect to such

Selling Securityholder and not for any other Selling Securityholder), contained in this Agreement; or
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(c)                                  any fraud of such Selling Securityholder.

 
Section 10.4                                                     Indemnification by Buyer.  Subject to the limitations contained in this Article X, from and after the Closing, Buyer shall indemnify and

hold harmless the Securityholders, and each of their respective officers, directors, employees, agents and representatives (the “Company Indemnified Parties”) from and
against any and all Losses incurred by the Company Indemnified Parties arising out of:

 
(a)                                 after giving effect to the last sentence of Section 10.1, any breach of any representation or warranty made by Buyer or Merger Sub contained in this

Agreement; or
 
(b)                                 any breach of any covenant or agreement by Buyer, Merger Sub or the Surviving Company contained in this Agreement.

 
Section 10.5                                                     Third Party Claims.
 

(a)                                 In order for a Buyer Indemnified Party or a Company Indemnified Party (each, an “Indemnified Party”) to be entitled to be indemnified and held
harmless as provided for under this Article X in respect of a claim, action or demand made by any third party against the Indemnified Party (a “Third Party Claim”), such
Indemnified Party shall deliver notice thereof to the Securityholder Representative, on behalf of the Securityholders, or to Buyer, as applicable (the “Indemnifying Party”);
provided, however, that no delay or failure on the part of an Indemnified Party in notifying the Securityholder Representative or Buyer, as the case may be, shall relieve an
Indemnifying Party from its obligations hereunder unless the Indemnifying Party is thereby prejudiced (and then solely to the extent of such prejudice).

 
(b)                                 The Indemnifying Party shall have the right, upon written notice to the Indemnified Party within thirty (30) days of receipt of notice from the

Indemnified Party of the commencement of such Third Party Claim, to assume the defense thereof at the expense of the Indemnifying Party with counsel selected by the
Indemnifying Party; provided, that the Indemnifying Party shall not have the right to assume the defense of a Third Party Claim if (i) such Third Party Claim relates to or
arises in connection with any criminal proceeding, action, indictment, allegation or investigation, (ii) such Third Party Claim relates to or arises in connection with any non-
criminal Proceeding by a Governmental Authority that would reasonably be expected to materially and adversely affect the operations or conduct of Buyer and its Affiliates
(including the Company), (iii) such Third Party Claim seeks an injunction or equitable relief against any Indemnified Party, (iv) upon petition by the Indemnified Party, a
court of competent jurisdiction rules that the Indemnifying Party failed or is failing to vigorously defend such Third Party Claim, (v) the Indemnified Party reasonably
believes that the Losses relating to such Third Party Claim could exceed the maximum amount that such Indemnified Party could then be entitled to recover under the
applicable provisions of this Article X, or (vi) the Indemnifying Party does not provide the Indemnified Party with reasonable evidence that the Indemnifying Party has the
financial resources to defend such Third-Party Claim and to fulfill its indemnification obligations under this Article X.  If the Indemnifying Party does not expressly elect to
assume the defense of such Third Party Claim within the time period set forth in this Section 10.5(b) or if the Indemnifying Party is not permitted to assume the defense, the
Indemnified Party shall have the right to assume the defense of such Third Party Claim;

 
78 

 
provided, however, that in no event shall the Indemnified Party enter into any settlement or compromise or consent to the entry of any judgment with respect to such Third
Party Claim without the prior written consent of the Indemnifying Party (which consent shall not be unreasonably withheld or delayed) if such settlement, compromise or
consent would result in the Indemnifying Party becoming liable for an indemnification claim hereunder.  If the Indemnifying Party assumes the defense of any Third Party
Claim, the Indemnified Party shall be entitled to participate in such defense with counsel reasonably acceptable to the Indemnifying Party (and at such Indemnified Party’s
sole cost and expense) and the Indemnified Party shall, at the Indemnifying Party’s sole cost and expense, cooperate with the Indemnifying Party in such defense and make



available to the Indemnifying Party all witnesses, pertinent records, materials and information in the Indemnified Party’s possession or under the Indemnified Party’s control
relating thereto as is reasonably required by the Indemnifying Party.  If the Indemnifying Party assumes the defense of any Third Party Claim, the Indemnifying Party shall
not, without the prior written consent of the Indemnified Party (not to be unreasonably withheld, conditioned or delayed), enter into any settlement or compromise or consent
to the entry of any judgment with respect to such Third Party Claim if such settlement, compromise or judgment (A) involves a finding or admission of wrongdoing by the
Indemnified Party, (B) does not include an unconditional written release by the claimant or plaintiff of the Indemnified Party from all liability in respect of such Third Party
Claim or (C) imposes equitable remedies or any obligation on the Indemnified Party other than solely the payment of money damages for which the Indemnified Party will be
indemnified and held harmless hereunder.

 
(c)                                  This Section 10.5 shall not apply to any controversies regarding Tax Matters, which shall be governed exclusively by Section 8.2.
 
(d)                                 This Section 10.5 shall not apply to any controversies regarding appraisal rights, which shall be governed exclusively by Section 3.3.

 
Section 10.6                                                     Limitations on Indemnification.  Notwithstanding anything to the contrary contained in this Agreement:
 

(a)                                 The Securityholders shall have no Indemnification Obligations and the Buyer Indemnified Parties shall have no recourse against the Escrow Fund
for a claim pursuant to Section 10.2(a) or Section 10.3(a) until such time as the total amount of all Losses in respect of all claims exceed $330,000 (the “Deductible”) in the
aggregate, and then only in respect of such excess; provided, however, that the limitations set forth in this Section 10.6(a) shall not apply to claims under Section 10.2(a) and
Section 10.3(a) in respect of any breach or inaccuracy of a Fundamental Representation.

 
(b)                                 Recourse by the Buyer Indemnified Parties against the proceeds then remaining in the Escrow Fund shall be the Buyer Indemnified Parties’ sole

and exclusive remedy in respect of the Securityholders’ Indemnification Obligations for the matters referred to in Section 10.2(a), Section 10.2(g) and Section 10.2(i);
provided, however, that the limitation contained in this sentence shall not apply to claims under Section 10.2(a) in respect of any breach or inaccuracy of a Fundamental
Representation.
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(c)                                  To the extent that the Buyer Indemnified Parties are entitled to recovery under Section 10.2(a) in excess of proceeds then remaining in the Escrow

Fund, (i) the Buyer Indemnified Parties shall not be entitled to recover amounts directly from the Securityholders under this Article X in respect of the Indemnification
Obligations of the Securityholders until such time as the Escrow Fund has been fully exhausted and (ii) for each such Loss a Securityholder shall only be liable for its
Transaction Percentage of such Loss.  In no event shall the aggregate Indemnification Obligations of a Securityholder exceed the portion of the Transaction Consideration
actually paid to such Securityholder (with respect to the Initial Stock Sale, the Merger, or both, as applicable and without any reduction for Taxes payable by such
Securityholder in respect of the Transaction Consideration), except solely in the case of fraud committed by such Selling Securityholder.  No Securityholder is liable for
breach of a representation, warranty or covenant of any other Securityholder.

 
(d)                                 Each Indemnified Party acknowledges and agrees that, for purposes hereof, Losses shall be calculated based on the amount of Loss that remains

after deducting therefrom (i) any insurance proceeds actually received (currently or in the future), (ii) any Tax benefits actually recognized as a result of the Loss as a cash
refund or reduction in cash Taxes payable by the Indemnified Party, in each case, in either (x) the taxable year that includes the incurrence of the Loss that gave rise to the
claim or (y) the taxable year immediately preceding such taxable year described in the preceding clause (x), and (iii) any indemnity, contribution or other similar payment
received or to be received by an Indemnified Party with respect thereto.

 
(e)                                  Notwithstanding anything to the contrary elsewhere in this Agreement, no party shall, in any event, be liable to any other Person for any Losses

pursuant to this Article X that are consequential, incidental, indirect, special or punitive damages, including loss of future revenue, income or profits or loss of opportunity or a
multiple of revenue, income, profits or any other amount, except (i) to the extent the same are required to be paid to a third party pursuant to a Third Party Claim or (ii) to the
extent such Losses being measured arise from the termination or breach of a Contract, lost revenue, income or profits directly attributable to such Contract may be included in
the determination of Losses relating thereto.

 
(f)                                   No Securityholder shall have any Indemnification Obligations hereunder for any Losses arising out of a breach of or inaccuracy of any

representation, warranty, covenant or agreement set forth in this Agreement (and the amount of any Losses incurred in respect of such breach or inaccuracy shall not be
included in the calculation of any limitations on indemnification set forth herein) to the extent the matter giving rise to such breach or inaccuracy was included in the
determination of the Final Adjustment Amount or Transaction Expenses for purposes of determining adjustments to the Transaction Consideration.

 
(g)                                  The Indemnified Parties’ sole remedy for Losses with respect to Taxes (including, but not limited to, any breach of a representation or warranty

contained in Section 4.13), other than Losses incurred as a result of any breach of a representation or warranty contained in Section 4.13(g), Section 4.13(h), Section 4.13(i),
Section 4.13(m) and Section 4.20 shall be limited to Taxes of the Acquired Companies for Pre-Closing Tax Periods (or the portion of an Straddle Period ending on the
Closing Date as determined in accordance with Section 8.7.
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(h)                                 If an Indemnified Party is entitled to indemnification under more than one clause or subclause of this Agreement with respect to Losses, then such

Indemnified Party shall be entitled to only one indemnification or recovery for such Losses to the extent it arises out of the same set of circumstances and events; it being
understood that this Section 10.6(h) is solely to preclude a duplicate recovery by an Indemnified Party.

 
(i)                                     The Securityholders shall have no Indemnification Obligations and the Buyer Indemnified Parties shall have no recourse against the Escrow Fund

for a claim pursuant to Section 10.2(h) in excess of (x) $100,000 minus (y) any amounts paid by the Company prior to Closing or included as a current liability in Final
Closing Net Working Capital (other than the fees and costs set forth in Schedule 10.6(i)).

 
Section 10.7                                                     Escrow Fund.  Subject to the last sentence of Section 10.6(c), in the event that any Buyer Indemnified Party is entitled to receive any

amount from the Securityholders pursuant to this Article X, such Buyer Indemnified Party shall be entitled to seek recovery from the Escrow Fund for such amounts.
 
Section 10.8                                                     Materiality.  For purposes of determining the amount of Losses under this Article X (but, for the avoidance of doubt, not for purposes of

determining breach of any representation or warranty), each representation or warranty in this Agreement shall be interpreted without reference or giving effect to any
materiality qualification or limitation set forth in such representation and warranty, including the terms “material,” “materiality,” “in all material respects,” “Material Adverse
Effect” (which instead shall be read as any adverse effect), “immaterial” or “materially.”

 
Section 10.9                                                     Exclusive Remedy.  Except for (a) specific performance or injunctive relief, (b) determination of the Final Adjustment Amount (which is

governed by Section 3.6(c)), or (c) determination of any NOL Tax Loss (which is governed by Section 8.1(c)), from and after the Effective Time, the rights and obligations of
the parties set forth in this Article X shall be the sole and exclusive remedy of the Indemnified Parties (whether at law or in equity) with respect to any breach of any
representation, warranty, covenant or agreement set forth in this Agreement; provided, that nothing contained in this Agreement shall limit the rights of any party against any
Person for fraud by such Person; provided, further, that nothing shall give rise to any right on the part of any Indemnified Party, after the consummation of the transactions
contemplated hereby, to rescind this Agreement or any of the transactions contemplated hereby.



 
Section 10.10                                              Tax Treatment of Indemnity Payments.  The parties hereto and each Indemnified Party and Indemnifying Party agree to treat any

indemnity payment made pursuant to this Article X as an adjustment to the Transaction Consideration for federal, state, local and foreign income tax purposes.
 

ARTICLE XI
TERMINATION

 
Section 11.1                                                     Termination.  This Agreement may be terminated at any time prior to the Closing as follows:
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(a)                                 by mutual written consent of Buyer and the Company;
 
(b)                                 (i) by the Company if Buyer or Merger Sub breaches or fails to perform any of its representations, warranties or covenants contained in this

Agreement or any Ancillary Agreement and such breach or failure to perform (A) would give rise to the failure of a condition set forth in Section 9.2, (B) cannot be or has not
been cured within thirty (30) days following delivery of written notice of such breach or failure to perform and (C) has not been waived by the Company or (ii) by Buyer, if
the Company breaches or fails to perform in any respect any of its representations, warranties or covenants contained in this Agreement or any Ancillary Agreement and such
breach or failure to perform (x) would give rise to the failure of a condition set forth in Section 9.3, (y) cannot be or has not been cured within thirty (30) days following
delivery of written notice of such breach or failure to perform and (z) has not been waived by Buyer;

 
(c)                                  by the Company or Buyer if the Transactions shall not have been consummated by October 31, 2014; provided that the right to terminate this

Agreement under this Section 11.1(c) shall not be available to any party whose material breach of this Agreement has been a principal cause of or resulted in the failure of the
Merger to occur on or before such date and such action or failure to act constitutes breach of this Agreement;

 
(d)                                 by Buyer providing written notice to the Company within ten (10) Business Days after delivery of a Schedule Update pursuant to Section 7.3(b);

or
 
(e)                                  by either the Company or Buyer in the event that any Governmental Authority (including any court of competent jurisdiction) shall have issued an

Order restraining, enjoining or otherwise prohibiting the transactions contemplated by this Agreement and such order, decree, ruling or other action shall have become final
and nonappealable.

 
The party seeking to terminate this Agreement pursuant to this Section 11.1 (other than Section 11.1(a)) shall give prompt written notice of such termination to the

other parties.
 
Section 11.2                                                     Effect of Termination.  In the event of termination of this Agreement as provided in Section 11.1, this Agreement shall forthwith become

void and of no further force and effect, and there shall be no duties, liabilities or obligations of any kind on the part of any party to the other parties based either upon this
Agreement or the transactions contemplated hereby, except (a) for the provisions of Section 7.5 relating to confidentiality, Section 7.7 relating to public announcements,
Section 7.12(f) relating to reimbursement of certain expenses, Section 12.2 relating to fees and expenses generally, Section 12.5 relating to notices, Section 12.8 relating to
third-party beneficiaries, Section 12.9 relating to governing law, Section 12.10 relating to submission to jurisdiction and this Section 11.2 and (b) that nothing herein shall
relieve any party from liability for such party’s fraud or willful or intentional breach of this Agreement prior to such termination.  For the avoidance of doubt, the parties
hereto confirm that the failure of the Securityholders to receive the Transaction Consideration payable to them hereunder as a result of a willful breach by Buyer and/or
Merger Sub of this Agreement shall be taken into account in the calculation of damages suffered by Company as a result thereof.
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ARTICLE XII

GENERAL PROVISIONS
 
Section 12.1                                                     Securityholder Representative.

 
(a)                                 As of the Effective Date, each Securityholder irrevocably appointed the Securityholder Representative as such Securityholder’s representative,

attorney-in-fact and exclusive agent, with full power of substitution to act in the name, place and stead to act on behalf of such Securityholder in any amendment of or
litigation or arbitration involving this Agreement, including defending, negotiating, settling or otherwise dealing with claims under Article X hereof, and to do or refrain from
doing all such further acts and things, and to execute all such documents, as such Securityholder Representative shall deem necessary or appropriate in conjunction with any of
the transactions contemplated by this Agreement and each Ancillary Agreement (subject to the foregoing limitation), including the power:

 
(i)                                     to take all action necessary or desirable in connection with the waiver of any condition to the obligations of the Securityholders to

consummate the transactions contemplated by this Agreement and each Ancillary Agreement;
 
(ii)                                  to negotiate, execute and deliver each Ancillary Agreement, statements, certificates, notices, approvals, extensions, waivers,

undertakings, amendments and other documents required or permitted to given in connection with the consummation of the transactions contemplated by this Agreement and
each Ancillary Agreement (it being understood that such Securityholder shall execute and deliver any such documents which the Securityholder Representative agrees to
execute);

 
(iii)                               to give and receive all notices and communications to be given or received under this Agreement and to receive service of process in

connection with any claims under this Agreement and the transactions contemplated hereby; and
 
(iv)                              to take all actions which under this Agreement and the transactions contemplated hereby may be taken by the Securityholders and to do

or refrain from doing any further act or deed on behalf of the Securityholder which the Securityholder Representative deems necessary or appropriate in its sole discretion
relating to the subject matter of this Agreement and the transactions contemplated hereby as fully and completely as such Securityholder could do if personally present.

 
Notwithstanding the foregoing, the Securityholder Representative shall have no obligation to act on behalf of the Securityholder, except as expressly provided herein and in 
each Ancillary Agreement, and for purposes of clarity, there are no obligations of the Securityholder Representative in any ancillary agreement, schedule, exhibit or the
Disclosure Schedule.
 

(b)                                 Certain Securityholders have entered into a Security Representative Letter Agreement to provide direction to the Securityholder Representative in
connection with the performance of its services under this Agreement and each Ancillary Agreement (such Securityholders, including their individual representatives,
collectively hereinafter referred to as the “Advisory Group”). Neither the Securityholder Representative (together with its members, managers, directors, officers, contractors,
agents and employees) nor any member of the
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Advisory Group (collectively, the “Securityholder Representative Group”) will be liable to the Securityholders for any action taken or omitted by it as permitted under this
Agreement and each Ancillary Agreement and the transactions contemplated hereby and thereby, except if such action is taken or omitted in bad faith, by willful misconduct
or due to gross negligence.  The Securityholder Representative will also be fully protected against the Securityholders in relying upon any signature, written notice, demand,
certificate or document that he in good faith believes to be genuine (including facsimiles thereof) and shall be entitled to reasonably assume that a signatory has proper
authorization to sign on behalf of the applicable Securityholder or other party.

 
(c)                                  The Securityholders agree, in accordance with their respective Transaction Percentage, to indemnify and defend the Securityholder Representative

Group for, and to hold the Securityholder Representative Group harmless against, any loss, liability, cost, fee, claim, damage, judgment, amount in settlement or expense
(including fees, disbursements and costs of counsel and other skilled professionals and in connection with seeking recovery from insurers) incurred without willful
misconduct, bad faith, or gross negligence or material breach of the Securityholder Representative Agreement on the part of the Securityholder Representative Group, arising
out of or in connection with the Securityholder Representative Group’s carrying out its duties under this Agreement and each Ancillary Agreement and the transactions
contemplated hereby and thereby, including costs and expenses (which may be funded first, from the Expense Fund, second, from any amount payable to the Securityholders
pursuant to Section 3.7 or any portion of the Escrow Fund payable to the Securityholders pursuant to the terms of this Agreement and each Ancillary Agreement, if any, in
either case, solely if and to the extent not subject to any claims for indemnification by any Buyer Indemnified Party, and third, directly from the Securityholders based on their
respective Transaction Percentage) of successfully defending the Securityholder Representative against any claim of liability with respect thereto.  The Securityholders
acknowledge that the Securityholder Representative shall not be required to expend or risk its own funds or otherwise incur any financial liability in the exercise or
performance of any of its powers, rights, duties or privileges or administration of its duties. The Securityholder Representative may consult with counsel of its own choice and
will have full and complete authorization and protection for any action taken and suffered by it in good faith and in accordance with the opinion of such counsel.  The powers,
immunities and rights to indemnification granted to the Securityholder Representative and the Advisory Group  hereunder: (i) are coupled with an interest and shall be
irrevocable and survive the death, incompetence, bankruptcy or liquidation of the respective Securityholder and shall be binding on any successor thereto, and (ii) shall
survive the delivery of an assignment by any Securityholder of the whole or any fraction of his, her or its interest in the Escrow Fund.

 
(d)                                 In acting hereunder, the Securityholder Representative shall act on behalf of all Securityholders and not on behalf of any one Securityholder.
 
(e)                                  If the Securityholder Representative becomes unable to serve as Securityholder Representative, such other Person or Persons as may be

designated by a majority of the Securityholders, based on each Securityholder’s Transaction Percentage, and shall succeed as the Securityholder Representative. The
immunities and rights to indemnification shall survive the resignation or removal of the Securityholder Representative or any member of the Advisory Group and the Closing
and/or any termination of this Agreement and the Ancillary Agreements.
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Section 12.2                                                     Fees and Expenses.  Except as otherwise specifically provided herein, all fees and expenses incurred in connection with or related to this

Agreement and the Ancillary Agreements and the transactions contemplated hereby and thereby shall be paid by the party incurring such fees or expenses, whether or not such
transactions are consummated; provided, however, that if the Merger is consummated, all Transaction Expenses not paid by the Company prior to the Effective Time shall be
paid by the Surviving Company.

 
Section 12.3                                                     Amendment and Modification.  This Agreement may be amended, modified or supplemented in writing by the Company, the Selling

Securityholders and Buyer at any time prior to the Closing Date (notwithstanding any stockholder approval); provided, however, that after the approval of this Agreement by
the holders of Capital Stock in accordance with the DGCL has been obtained, no amendment shall be made which pursuant to applicable Law requires further approval by the
holders of Capital Stock without such further approval.  After Closing, this Agreement may be amended, modified or supplemented in writing by Buyer and the
Securityholder Representative.

 
Section 12.4                                                     Waiver.  At any time prior to the Effective Time, Buyer may, with respect to the Company, and the Company may, with respect to Buyer,

and at any time after the Effective Time, Buyer may, with respect to the Securityholders, and the Securityholder Representative may, with respect to Buyer, by action taken in
writing, to the extent permitted by applicable Law, (a) waive any inaccuracies in the representations and warranties of the other parties contained in this Agreement or any
document delivered pursuant hereto or (b) subject to applicable Law, waive compliance with any of the agreements or conditions of the other parties contained herein.  Any
agreement on the part of a party to any such waiver shall be valid only if set forth in a written instrument executed and delivered by a duly authorized officer on behalf of such
party.  No failure or delay of any party in exercising any right or remedy hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any such right
or power, or any abandonment or discontinuance of steps to enforce such right or power, or any course of conduct, preclude any other or further exercise thereof or the
exercise of any other right or power.

 
Section 12.5                                                     Notices.  All notices and other communications hereunder shall be in writing and shall be deemed duly given (a) on the date of delivery if

delivered personally, or if by facsimile, upon written confirmation of receipt by facsimile, or otherwise, (b) on the first (1st) Business Day following the date of dispatch if
delivered utilizing a next-day service by a recognized next-day courier, (c) on the earlier of confirmed receipt or the fifth (5th) Business Day following the date of mailing if
delivered by registered or certified mail, return receipt requested, postage prepaid or (d) when sent, if sent by electronic mail before 5:00 p.m. on a Business Day at the location
of receipt and otherwise the next following Business Day.  All notices hereunder shall be delivered to the addresses set forth below, or pursuant to such other instructions as
may be designated in writing by the party to receive such notice:

 
(a)                                 if to Buyer, Merger Sub or the Surviving Company, to:
 
Envestnet, Inc.
35 East Wacker Drive, Suite 2400
Chicago, IL  60601
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Attention:  Shelly O’Brien, Patrick Marr, and Viggy Mokkarala
Facsimile:  (312) 827-2801
Email:  shelly.obrien@envestnet.com

patrick.marr@envestnet.com
viggy.mokkarala@envestnet.com
 

with a copy (which shall not constitute notice) to:
 

Mayer Brown LLP



71 South Wacker Drive
Chicago, IL  60606
Attention:  Edward S. Best, Nina L. Flax and Kevin D. Sherlock
Facsimile:  (312) 706-2801
Email:  EBest@mayerbrown.com

NFlax@mayerbrown.com
KSherlock@mayerbrown.com
 

if to Company, to:
 

Placemark Holdings, Inc.
16633 Dallas Parkway
Suite 700
Addison, Texas 75001
Attention:  General Counsel
Facsimile:  (972) 404-4505
Email:  john.ehinger@placemark.com
 

with a copy (which shall not constitute notice) to:
 

Goodwin Procter LLP
Exchange Place
Boston, MA 02109
Attention:  Martin Carmichael and Amber R.E. Dolman
Facsimile:  (617) 523-1231
Email:  MCarmichael@goodwinprocter.com

ADolman@goodwinprocter.com
 

if to a Selling Securityholder, to the address for such Selling Securityholder’s set forth on Schedule I:
 
with a copy (which shall not constitute notice) to:
 

Goodwin Procter  LLP
Exchange Place
Boston, MA 02109
Attention:  Martin Carmichael and Amber R.E. Dolman
Facsimile:  (617) 523-1231
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Email:  MCarmichael@goodwinprocter.com

ADolman@goodwinprocter.com
 

if to the Securityholder Representative, to:
 

Fortis Advisors LLC
Attention:  Notice Department
Facsimile:  (858) 408-1843
Email:       notices@fortisrep.com
 

with a copy (which shall not constitute notice) to:
 

Goodwin Procter  LLP
Exchange Place
Boston, MA 02109
Attention:  Martin Carmichael and Amber R.E. Dolman
Facsimile:  (617) 523-1231
Email:  MCarmichael@goodwinprocter.com

ADolman@goodwinprocter.com
 
Section 12.6                                                     Interpretation.  When a reference is made in this Agreement to a Section, Article or Exhibit such reference shall be to a Section, Article or

Exhibit of this Agreement unless otherwise indicated.  The table of contents and headings contained in this Agreement or in any Exhibit are for convenience of reference
purposes only and shall not affect in any way the meaning or interpretation of this Agreement.  All words used in this Agreement will be construed to be of such gender or
number as the circumstances require.  Any capitalized terms used in any Exhibit but not otherwise defined therein shall have the meaning as defined in this Agreement.  All
Exhibits annexed hereto or referred to herein are hereby incorporated in and made a part of this Agreement as if set forth herein.  The word “including” and words of similar
import when used in this Agreement will mean “including, without limitation,” unless otherwise specified.

 
Section 12.7                                                     Entire Agreement.  This Agreement (including the Exhibits and Schedules hereto), the Ancillary Agreements and the Confidentiality

Agreement constitute the entire agreement, and supersede all prior written agreements, arrangements, communications and understandings and all prior and contemporaneous
oral agreements, arrangements, communications and understandings, among the parties with respect to the subject matter of this Agreement.  No party to this Agreement shall
be under any legal obligation to enter into or complete the transactions contemplated hereby unless and until this Agreement shall have been executed and delivered by each
of the parties.

 
Section 12.8                                                     No Third-Party Beneficiaries.  Except as provided in Section 7.8 and Article X, nothing in this Agreement, express or implied, is intended

to or shall confer upon any Person other than the parties and their respective successors and permitted assigns any legal or equitable right, benefit or remedy of any nature
under or by reason of this Agreement.
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Section 12.9                                                     Governing Law.  This Agreement and all disputes or controversies arising out of or relating to this Agreement or the transactions



contemplated hereby shall be governed by, and construed in accordance with, the internal laws of the State of Delaware, without regard to the laws of any other jurisdiction
that might be applied because of the conflicts of laws principles of the State of Delaware.

 
Section 12.10                                              Submission to Jurisdiction.  Each of the parties irrevocably agrees that any legal action or proceeding arising out of or relating to this

Agreement or for recognition and enforcement of any judgment in respect hereof brought by any other party or its successors or assigns may be brought and determined by the
Court of Chancery of the State of Delaware, and each of the parties hereby irrevocably submits to the exclusive jurisdiction of the aforesaid court for itself and with respect to
its property, generally and unconditionally, with regard to any such action or proceeding arising out of or relating to this Agreement and the transactions contemplated hereby
(and agrees not to commence any action, suit or proceeding relating thereto except in such courts).  Each of the parties further agrees to accept service of process in any
manner permitted by such court.  Each of the parties hereby irrevocably and unconditionally waives, and agrees not to assert, by way of motion or as a defense, counterclaim
or otherwise, in any action or proceeding arising out of or relating to this Agreement or the transactions contemplated hereby, (a) any claim that it is not personally subject to
the jurisdiction of the above-named courts for any reason other than the failure lawfully to serve process, (b) that it or its property is exempt or immune from jurisdiction of
any such court or from any legal process commenced in such court (whether through service of notice, attachment prior to judgment, attachment in aid of execution of
judgment, execution of judgment or otherwise) and (c) to the fullest extent permitted by Law, that (i) the suit, action or proceeding in any such court is brought in an
inconvenient forum, (ii) the venue of such suit, action or proceeding is improper or (iii) this Agreement, or the subject matter hereof, may not be enforced in or by such courts.

 
Section 12.11                                              Assignment; Successors.
 

(a)                                 Except as provided in Section 12.11(b), neither this Agreement nor any of the rights, interests or obligations under this Agreement may be
assigned or delegated, in whole or in part, by operation of Law or otherwise, by any party without (i) prior to the Effective Time, the prior written consent of Buyer (in the
case of an assignment by the Company) or the Company (in the case of an assignment by Buyer or Merger Sub) and (ii) after the Effective Time, the prior written consent of
Buyer (in the case of an assignment by the Securityholder Representative) or the Securityholder Representative (in the case of an assignment by Buyer or Merger Sub), and
any such assignment without such prior written consent shall be null and void; provided, however, that that no assignment shall limit the assignor’s obligations hereunder. 
Subject to the preceding sentence, this Agreement will be binding upon, inure to the benefit of, and be enforceable by, the parties and their respective successors and assigns.

 
(b)                                 Notwithstanding anything in Section 12.11(a) to the contrary, without the prior written consent of the Company, prior to the Stock Sale Closing

Time Buyer may assign to its right to purchase the Acquired Stock pursuant to Section 2.1 to a wholly-owned subsidiary of Buyer (other than Merger Sub) (such subsidiary,
the “Stock Sale Purchaser”); provided, that, (i) pursuant to such assignment, the Stock Sale Purchaser makes the same representations and warranties made by Merger Sub
pursuant to Article IV, which representations and warranties
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shall be deemed representations and warranties of Merger Sub for purposes of Section 9.2(a) and Section 10.4(a) and (ii) such assignment shall not relieve Buyer of any of its
obligations hereunder.

 
Section 12.12                                              Enforcement.  The parties agree that irreparable damage would occur in the event that any of the provisions of this Agreement were not

performed in accordance with their specific terms or were otherwise breached.  Accordingly, each of the parties shall be entitled to specific performance of the terms hereof,
including an injunction or injunctions to prevent breaches of this Agreement and to enforce specifically the terms and provisions of this Agreement in the Court of Chancery
of the State of Delaware, this being in addition to any other remedy to which they are entitled at law or in equity.  Each of the parties further hereby waives (a) any defense in
any action for specific performance that a remedy at law would be adequate and (b) any requirement under any Law to post security as a prerequisite to obtaining equitable
relief.

 
Section 12.13                                              Currency.  All references to “dollars” or “$” or “US$” in this Agreement or any Ancillary Agreement refer to United States dollars, which

is the currency used for all purposes in this Agreement and any Ancillary Agreement.
 
Section 12.14                                              Severability.  Whenever possible, each provision or portion of any provision of this Agreement shall be interpreted in such manner as to

be effective and valid under applicable Law, but if any provision or portion of any provision of this Agreement is held to be invalid, illegal or unenforceable in any respect
under any applicable Law or rule in any jurisdiction, such invalidity, illegality or unenforceability shall not affect any other provision or portion of any provision in such
jurisdiction, and this Agreement shall be reformed, construed and enforced in such jurisdiction as if such invalid, illegal or unenforceable provision or portion of any provision
had never been contained herein.

 
Section 12.15                                              Waiver of Jury Trial.  EACH OF THE PARTIES TO THIS AGREEMENT HEREBY IRREVOCABLY WAIVES ALL RIGHT TO A

TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS
CONTEMPLATED HEREBY.

 
Section 12.16                                              Counterparts.  This Agreement may be executed in two or more counterparts, all of which shall be considered one and the same

instrument and shall become effective when one or more counterparts have been signed by each of the parties and delivered to the other party.
 
Section 12.17                                              Electronic Signature.  This Agreement may be executed by facsimile signature or any other form of electronic transmission of signature

and a facsimile or any other form of electronically transferred signature shall constitute an original for all purposes.
 
Section 12.18                                              Time of Essence.  Time is of the essence with regard to all dates and time periods set forth or referred to in this Agreement.
 
Section 12.19                                              No Presumption Against Drafting Party.  Each of Buyer, Merger Sub, the Securityholder Representative and the Company acknowledges

that each party to this Agreement has been represented by counsel in connection with this Agreement and the
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transactions contemplated by this Agreement.  Accordingly, any rule of Law or any legal decision that would require interpretation of any claimed ambiguities in this
Agreement against the drafting party has no application and is expressly waived.
 

Section 12.20               Effectiveness of Amendment and Restatement.  This Agreement amends and restates certain provisions of the Original Agreement and
restates the terms of the Original Agreement in their entirety.  All amendments to the Original Agreement effected by this Agreement, and all other covenants, agreements,
terms and provisions of this Agreement, shall have effect as of the Effective Date unless expressly stated otherwise.  This Agreement shall be effective as of the date that
copies hereof have been executed and delivered upon execution by each of the parties hereto.
 

[The remainder of this page is intentionally left blank.]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of the date first written above by their respective officers thereunto duly

authorized.
 
 

ENVESTNET, INC.
  
  

By: /s/ Judson Bergman
Name: Judson Bergman
Title: Chairman and Chief Executive Officer

 
[Signature Page to Amended and Restated Acquisition Agreement]

 

 
POSEIDON MERGER CORP.

  
  

By: /s/ Judson Bergman
Name: Judson Bergman
Title: President

 
[Signature Page to Amended and Restated Acquisition Agreement]

 

 
PLACEMARK HOLDINGS, INC.

  
  

By: /s/ Levon Chertavian, Jr.
Name: Levon Chertavian, Jr.
Title: Chief Executive Officer

 
[Signature Page to Amended and Restated Acquisition Agreement]

 

 
FORTIS ADVISORS LLC
(solely in its capacity as the Securityholder Representative)

  
  

By: /s/ Ryan Simkin
Name: Ryan Simkin
Title: Managing Director

 
[Signature Page to Amended and Restated Acquisition Agreement]

 

 
IN WITNESS WHEREOF,  the parties have caused this Agreement to be executed as of the date first written above.

 
SELLING SECURITYHOLDERS:

   
   

ASCENT VENTURE PARTNERS IV-A, L.P.
    

By: Ascent Venture Management IV-A, L.P.,
Its: General Partner

    
    

By: /s/ Brian Girvan
    

Name: Brian J. Girvan
    

Title: Member
   
   

ASCENT VENTURE PARTNERS IV, L.P.
   

By: Ascent Venture Management IV, L.P.,

Its: General Partner
    
    

By: /s/ Brian Girvan



    
Name: Brian J. Girvan

    
Title: Managing Member
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SELLING SECURITYHOLDERS:

   
   

NORTH HILL VENTURES II, L.P.
   

By: North Hill Ventures II, G.P., L.L.C.,
Its: General Partner

   
   

By: /s/ Benjamin H. Malka
    

Name: Benjamin H. Malka
    

Title: General Partner
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SELLING SECURITYHOLDERS:

   
   

ROYAL BANK OF CANADA
   
   

By: /s/ David Unsworth
    

Name: David Unsworth
    

Title: Director
    
    

By: /s/ Bessie Petroff
    

Name: Bessie Petroff
    

Title: Vice President
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SELLING SECURITYHOLDERS:

   
   

FLYBRIDGE CAPITAL PARTNERS I, L.P.
   

By: Flybridge Capital Partners G.P. I, L.L.C.
Its: General Partner

   
   

By: /s/ Charles M. Hazard, Jr.
    

Name: Charles M. Hazard, Jr.
    

Title: Member and Manager
   
   

FLYBRIDGE CAPITAL PARTNERS II, L.P.
   

By: Flybidge Capital partners G.P. II, L.L.C.
Its: General Partner

   
   

By: /s/ Charles M. Hazard, Jr.

    
Name: Charles M. Hazard, Jr.

    



Title: Member and Manager
 

[Signature Page to Amended and Restated Acquisition Agreement]
 

 
SELLING SECURITYHOLDERS:

   
   

/s/ Levon Chertavian, Jr,
Levon Chertavian, Jr,
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SELLING SECURITYHOLDERS:

   
   

/s/ Richard Dion
Richard Dion
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SELLING SECURITYHOLDERS:

   
   

/s/ Ronald Pruitt
Ronald Pruitt
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SELLING SECURITYHOLDERS:

   
   

/s/ Brian Bleasdell
Brian Bleasdell
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SELLING SECURITYHOLDERS:

   
   

/s/ William Webb
William Webb
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SELLING SECURITYHOLDERS:

   
   

/s/ Robert Mazzarella
Robert Mazzarella
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SELLING SECURITYHOLDERS:

  
  

/s/ Alan Sislen
Alan Sislen

 
[Signature page to Amended and Restated Acquisition Agreement]



 

 
SELLING SECURITYHOLDERS:

  
  

/s/ Brett Rainey
Brett Rainey
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SELLING SECURITYHOLDERS:

  
  

/s/ John Ehinger
John Ehinger
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SELLING SECURITYHOLDERS:

  
  

/s/ Matthew Lombardi
Matthew Lombardi
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SELLING SECURITYHOLDERS:

  
  

/s/ Benjamin H. Malka
Benjamin H. Malka
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SELLING SECURITYHOLDERS:

  
  

/s/ Shamez A. Kanji
Shamez A. Kanji
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SELLING SECURITYHOLDERS:

  
  

/s/ George Overholser
George Overholser
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SELLING SECURITYHOLDERS:

  
  

/s/ Brett J. Rome
Brett J. Rome
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SELLING SECURITYHOLDERS:

  
  

/s/ Marcos Caro
Marcos Caro

 
[Signature page to Amended and Restated Acquisition Agreement]

 



Exhibit 31.1
 

CHIEF EXECUTIVE OFFICER CERTIFICATION
 
I, Judson Bergman, certify that:
 

1.                      I have reviewed this Quarterly Report on Form 10-Q for the period ended June 30, 2014, of Envestnet, Inc.;
 
2.                      Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made,

in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;
 
3.                      Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial

condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;
 
4.                      The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act

Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:
 

a.                       Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure
that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities,
particularly during the period in which this report is being prepared;

 
b.                       Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision,

to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in
accordance with generally accepted accounting principles;

 
c.                        Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness

of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and
 
d.                       Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal

quarter that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and
 

5.                      The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s
auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

 
a.                       All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely

to adversely affect the registrant’s ability to record, process, summarize and report financial information; and
 
b.                       Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over

financial reporting.
 

Date: August 11, 2014 /s/ Judson Bergman
Judson Bergman
Chairman and Chief Executive Officer
(Principal Executive Officer)

 



Exhibit 31.2
 

CHIEF FINANCIAL OFFICER CERTIFICATION
 
I, Peter H. D’Arrigo, certify that:
 

1.                      I have reviewed this Quarterly Report on Form 10-Q for the period ended June 30, 2014, of Envestnet, Inc.;
 
2.                      Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made,

in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;
 
3.                      Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial

condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;
 
4.                      The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act

Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:
 

a.                       Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure
that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities,
particularly during the period in which this report is being prepared;

 
b.                       Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision,

to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in
accordance with generally accepted accounting principles;

 
c.                        Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness

of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and
 
d.                       Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal

quarter that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and
 

5.                      The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s
auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

 
a.                       All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely

to adversely affect the registrant’s ability to record, process, summarize and report financial information; and
 
b.                       Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over

financial reporting.
 

Date: August 11, 2014 /s/ Peter H. D’Arrigo
Peter H. D’Arrigo
Chief Financial Officer
(Principal Financial Officer)

 



Exhibit 32.1
 

CERTIFICATION PURSUANT TO
18 U.S.C. SECTION 1350,

AS ADOPTED PURSUANT TO
SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

 
In connection with the Quarterly Report of Envestnet, Inc. (the “Company”) on Form 10-Q for the period ended June 30, 2014 as filed with the Securities and Exchange

Commission on the date hereof (the “Report”), I, Judson Bergman, certify, pursuant to 18 U.S.C. §1350, as adopted pursuant to §906 of the Sarbanes-Oxley Act of 2002, that,
to the best of my knowledge and belief:

 
(1) The Report fully complies with the requirements of section 13(a) or 15(d) of the Securities Exchange Act of 1934; and
 
(2) The information contained in the Report fairly presents, in all material respects, the financial condition and result of operations of the Company.

 
/s/ Judson Bergman
  
By: Judson Bergman
Chairman and Chief Executive Officer
(Principal Executive Officer)
  
Dated: August 11, 2014
 
A signed original of this written statement required by Section 906, or other document authenticating, acknowledging, or otherwise adopting the signature that appears

in typed form within the electronic version of this written statement has been provided to the Company and will be retained by the Company and furnished to the Securities
and Exchange Commission or its staff upon request.

 



Exhibit 32.2
 

CERTIFICATION PURSUANT TO
18 U.S.C. SECTION 1350,

AS ADOPTED PURSUANT TO
SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

 
In connection with the Quarterly Report of Envestnet, Inc. (the “Company”) on Form 10-Q for the period ended June 30, 2014 as filed with the Securities and Exchange

Commission on the date hereof (the “Report”), I, Peter D’Arrigo, certify, pursuant to 18 U.S.C. §1350, as adopted pursuant to §906 of the Sarbanes-Oxley Act of 2002, that, to
the best of my knowledge and belief:

 
(1) The Report fully complies with the requirements of section 13(a) or 15(d) of the Securities Exchange Act of 1934; and
 
(2) The information contained in the Report fairly presents, in all material respects, the financial condition and result of operations of the Company.

 
/s/ Peter H. D’Arrigo
  
By: Peter H. D’Arrigo
Chief Financial Officer
(Principal Financial Officer)
  
Dated: August 11, 2014

 
A signed original of this written statement required by Section 906, or other document authenticating, acknowledging, or otherwise adopting the signature that appears

in typed form within the electronic version of this written statement has been provided to the Company and will be retained by the Company and furnished to the Securities
and Exchange Commission or its staff upon request.

 


